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Europe's Thirteenth Directive and U.S.
Takeover Regulation: Regulatory Means and
Political and Economic Ends
MARCO VENTORUZZOt

ABSTRACT

Cross-border acquisitions, especially through hostile takeovers,
represent one of the most dramatic consequences of growing economic
integration in Europe and the United States. Professor Ventoruzzo's article
focuses on the Thirteenth Directive of the European Union on Takeover
Regulation-European legislation approved in 2004 and scheduled for
implementation by Member States by the end of 2006. Earlier versions of
the Directive were embroiled in political controversies that generated
Member State antipathy toward harmonization of European takeover law.
The final version represents a significant compromise and is striking for the
flexibility it grants to Member States adopting its provisions.
The European regulation imposes significant restrictions on the
corporate raider and the target corporation. Under the Directive, raiders may
generally acquire control only through a public offer on all outstanding
shares at a fixed minimum price. Directors and controlling shareholders of
target companies are restricted in the defensive measures they may employ to
repel a hostile bid. The Directive grants individual states significant freedom
in adopting and implementing the European rules and, in this respect, the
Directive will greatly affect regulatory competition in Europe. Taking as its
starting point U.S. rules and assumptions regarding takeovers, the article
identifies and analyzes the fundamental features of the European approach to
takeovers in a comparative and critical perspective, examining the causes and
possible consequences of the discrepancies between the two systems.
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I.

INTRODUCTION

Building a European Union is among the most ambitious attempts at international and
transnational
governance.
I Some optimistic projections foresee a more integrated European Union as
challenging U.S. dominance of the world economy and even its political hegemony in
world politics. As brazen as these predictions seem-especially after apparent setbacks in

1. See, e.g., Patrick Tangney, The New Internationalism: The Cession of Sovereign Competences to
SupranationalOrganizations and Constitutional Change in the United States and Germany, 21 YALE J. INT'L L.
395, 406 (1996) (concluding that with respect to "addressing transnational legal problems or in fostering greater
interdependence ....[t]he European Union marks perhaps the most ambitious effort of this sort"); Elizabeth
Wydra, Europe's Other: European Law Between Modernity and Postmodernity, 24 YALE J. INT'L L. 362 (1999)
(describing the "rather ambitious claims" EU law makes "to transcend nation; to embody a 'certain idea of
Europe;' and to manifest economic rationality and progress").
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the attempted passage of a European constitution 2-there are signs that this prognosis may
not be so far off, particularly in economic contexts. According to some indicators, the EU
economy has surpassed the United States. 3 Meanwhile, the size and health of the European
market portends potentially greater gains for the future in relation to an over-indebted
United States. 4 In something of a surprise twist for many observers of corporate affairs,
5
European multinationals dominate American corporations in numerous strategic industries,
and European corporations are taking over American corporations at a higher rate than
6
American corporations are reciprocating.
Cross-border acquisitions, especially through hostile takeovers, represent one of the
most dramatic consequences of the growing integration, both within Europe and when
7
considering the economic balance of power between the U.S. and the European industries.
Given the importance of these developments, they should have induced intense focus on the
8
regulatory differences between U.S. and European takeover regimes. Today, however, the

2. See, e.g., William F. Jasper, Voters Reject EU Constitution: The European Union's Governing Elite Are
Stunned by French and Dutch Voters' Rejection of the EU Constitution, but Refuse to Give Up Their Globalist
Schemes, NEW AM., June 27, 2005, at 10, http://www.thenewamerican.com/artnan/publish/printerl1602.shtml.
3. See JEREMY RIFKIN, THE EUROPEAN DREAM: How EUROPE'S VISION OF THE FUTURE IS ECLIPSING THE
AMERICAN DREAM 561 (2004) (arguing that the EU is the largest internal single market worldwide, that it is the
largest trader both of goods and of services worldwide, and that it enjoys a trade surplus, not a trade deficit like the
United States).
4. Detlev Vagts, Book Review, 98 AM. J. INT'L L. 214, 215 (2004) (arguing that "U.S. economic hegemony
has been exaggerated in recent years" and warning of the effect of the "United States' extraordinary level of
indebtedness to foreigners"); see also Niall Ferguson, Hegemony or Empire?, FOREIGN AFF. Sept.-Oct. 2003, at
154.
5. See RIFKIN, supra note 3. Rifkin points out that, if considered a single entity, Europe is the world's largest
trader in services (European trade in services comprises about 24 percent of the total world trade in services, while
U.S. trade in services comprises only 22 percent). Id. at 61. In contrast to the United States, Europe exports more
than it imports and its gross domestic product (GDP) is higher. Id. If Europe is not considered a single entity for
comparative purposes, Rifkin asserts that European countries should be compared to individual U.S. states.
Following this approach, in terms of GDP, the four largest European economies surpass those of the four largest
U.S. states: Germany's GDP is higher than California's, the largest state economy; U.K.'s GDP, the second-largest,
exceeds New York's; and so do the GDPs of France, Italy, and Spain, respectively, if compared with Texas,
Florida, and Illinois. Id. at 64. A large number of world-leader multinational corporations are European, including
BMW, Daimler-Benz, Nestle, Royal Dutch-Shell, BP, Vodafone, Pearson, L'Oreal, BASF, Carrefour, Ahold, and
Deutsche Post, as well as European banks and financial firms such as Deutsche Bank, Credit Suisse, and BNP
Paribas. Id. at 66; see also Manolis Liodakis & Gurvinder Brat, Predicting European Takeover Targets 15
(Working Paper, 2004), available at http://papers.ssm.com/sol3/ papers.cfln?abstractid=716141 (arguing that
target corporations share some common characteristics, including that they are: "smaller in size, undervalued, less
liquid, have low sales growth but exhibit strong short-term price momentum and their shares are actively trading
prior to the deal announcement [and] ....the probability for an acquisition increases with positive market
sentiment and in industries where there has already been recent M&A activity").
6. As Guhan Subramanian explains:
[D]uring the 1990s takeover wave, European companies bought American companies at a far greater
rate than American companies bought European companies. European acquisitions of American
companies amounted to almost $700 billion in the 1990s (22% of total acquisitions by European
acquirers and 13% of total acquisitions of North American targets), compared to approximately $250
billion in American acquisitions of European companies (6% of total acquisitions by North American
acquirers and 10% of total acquisitions of European targets).
Guhan Subramanian, The Influence of Anti-Takeover Statutes on Incorporation Choice: Evidence on the "Race"
Debate and Anti-Takeover Over-Reaching, 150 U. PA. L. REv. 1795, 1867-68 (2002).
7. See Anusha Charm et al., The Stock Market Valuation of Corporate Control: Evidence from Cross-Border
Mergers and Acquisitions in Emerging Markets (2004), http://www.darden.edu/Batten/EM2005/PDFs/
Chari_Draft.pdf (describing the cross-border merger and acquisition boom of the 1990s, particularly in emerging
markets).
8. Jaap W. Winter et al., Report of the High Level Group of Company Law Experts on Issues Related to
2002), http://papers.ssm.com/sol3/papers.cfm?
Paper Series,
Working
(SSRN,
Takeover Bids 39
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single most important piece of legislation on European takeover law has received only
scant comment in American legal scholarship. 9
Passage of the Thirteenth Directive of the European Union on Takeover Regulation,
which was approved on April 21, 2004,10 and must be implemented by Member States
before the end of 2006, is no minor event. Earlier versions were embroiled in arresting
political controversies that generated significant Member State antipathy toward European
regulation of the area." As a result, several earlier versions were rejected, causing many
experts and observers to question whether any takeover directive would ever be adopted at
the EU level. 12 Also as a result of the political controversies, the final version of the
Directive represents a significant compromise, most strikingly for the flexibility it affords
Member States in adopting its various provisions. For all these reasons, final passage of the
Directive represents a significant legislative accomplishment, worthy of attention not only
for its substantive effect, but also for its contribution to the ongoing debate over the
desirability of harmonization versus regulatory competition.
Consistent with prevailing European perspectives, but different from the U.S.
approach, the core premises of the Thirteenth Directive involve significant restrictions on
the freedom of both the raider and the target corporation. Under the Directive, corporate
raiders are generally obliged to obtain control only through the launching of a public tender
offer on all the outstanding shares, and in that effort, the minimum price they must pay is
set by statute. Meanwhile, the directors (and/or the controlling shareholders) of target
companies are limited under the Directive regarding the defensive measures that they can
employ to repel a hostile bid. In the United States, these restrictions are almost completely
absent,1 3 as would seem in keeping with the country's more market-oriented approach to
regulation of various categories of economic activity.14 In the area of corporate takeovers,
the stakes are high, the motivations of both raiders and defenders are questionable, and the
effects on the market are hotly debated. A comprehensive understanding of the differences
between the major systems of the world holds important lessons for future national
regulation in both polities.
In contrast to U.S. rules and assumptions regarding takeovers, this Article identifies
the fundamental features of the European approach to takeovers from a comparative and
critical perspective. I examine the extent of and different explanations for the discrepancies
between the two systems-discrepancies that, in the next few years, will play an important
abstractid=315322 (discussing the relevance of a leveled playing field between Europe and the United States on
takeover regulation).
9. There are several articles that considered earlier drafts, but apparently none has taken up an in-depth study
of the Directive as enacted. See, e.g., Emesto Hemdndez-L6pez, Bag Wars and Bank Wars, the Gucci and Banque
National de Paris Hostile Bids: European Corporate Culture Responds to Active Shareholders, 9 FORDHAM J.
CORP. & FIN. L. 127, 175 (2003) (describing the Directive, prior to passage, as "a hotly debated proposal").
10. Council Directive 2004/25, 2004 O.J. (L 142/12) 12-23 (EC), available at http://europa.eu.int/eur-lex.
I1. See Jesper Lau Hansen, When Less Would Be More: The EU Takeover Directive in its Latest Apparition,
9 COLUM. J. EUR. L. 275 (2003).
12. See, e.g., Hemdndez-L6pez, supra note 9, at 129 (hypothesizing that "attempts by the EU to regulate
takeovers will fail to be implemented in the foreseeable future because of political issues").
13. Even though, in the United States, some poison pills might have the effect of forcing the hostile raider,
under certain conditions, to buy out all--or a vast majority of-the shares of the existing shareholders (a practical
result not very far away from the compulsory tender offer), the differences between the two approaches are
significant, starting from the very statutory and mandatory nature of the European rules. See Letsou, infra note 94.
14. In the United States, as compared to Europe, the law and economics movement has had a more profound
effect on the development of law in several economic sectors, such as antitrust. For example, Stefan Schmitz
asserts that "[i]n Europe, the influence and role of economists in antitrust decisions are weak when compared to
their strong role in the United States, especially given the increased influence of the Chicago School." Stefan
Schmitz, The European Commission's Decision in GE/Honeywell and the Question of The Goals of Antitrust Law,
23 U. PA. J. INT'L ECON. L. 539, 578 (2002).
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role in shaping the international takeover scenario and therefore the cross-Atlantic
economic landscape.
Takeover regulation is the body of rules of engagement under which duels for
corporate control must be conducted within a particular system. Unlike the rules governing
the duels of honor from yesteryear, takeover regulation is not, cannot, and perhaps should
not be neutral with respect to the outcome of the battle. Takeover regulation ultimately
determines in large part who remains standing on the field of financial markets, and the
choosing of champions depends on particular social and political judgments. Even when
corporate control is obtained through a friendly bid, negotiated with and welcomed by the
target corporation, the acquisition creates certain conflicting interests and potential risks for
the parties involved, including directors, managers, shareholders, creditors, employees,
providers, and clients.
As financial globalization marches forward, questions about the effects of takeovers
on various constituencies, as well as the health of the overall market, have become more
crucial. This concern is all the more important as the cross-border takeover activity
increases in both size and frequency.1 5 As many have observed, the economic and political
power of many listed corporations exceed that of some smaller nations. Takeovers might
be one of the mechanisms through which corporations grow in size and through which they
are penalized for inefficient behavior. For these reasons, regulation plays a major role in
molding the world economy, defining who is most likely to control economic resources,
and determining how minority investors-and other corporate stakeholders such as
employees, consumers and providers-are treated by the market.
European and U.S. approaches to takeover regulation are strikingly different in their
content and even their philosophical approaches. The recently enacted Thirteenth Directive
represents an important step because, as it attempts to harmonize national rules in Europe, it
also confirms and exacerbates the divergence of the regulatory paths followed by Europe
and the United States in this area of the law. The differences, which concern how an attack
can be deployed, when and how a corporation under siege can react, and what types of
defensive measures they can deploy, 16could be characterized as a question of whether it will
be swords at dawn or pistols at dusk!
To evaluate how different systems answer this question, the Article is organized in
four parts. In Part I, I provide an overview of the fundamental issues raised by takeover
15. On international acquisitions and cross-border takeovers, see Robert Conn et al., The Impact on U.K.
Acquirers of Domestic Cross-Border,Public and PrivateAcquisitions (Univ. of Cambridge Ctr. for Bus. Research,
Working Paper No. 276, 2002); Andy Cosh & Alan Hughes, International Merger Activity and the National
Regulation of Mergers: A UK Perspective,23 EMPIRICA 279 (1996); Kathryn L. Dewenter, Does the Market React
Differently to Domestic and Foreign Takeover Announcements? Evidence from the U.S. Chemical and Retail
Industries, 37 J. FIN. ECON. 421 (1995) (indicating that foreign investors pay higher takeover premiums than
domestic investors in hostile takeovers, but lower premiums if there are rival bidders); Sara B. Moeller & Frederick
P. Schlingemann, Are Cross-Border Acquisitions Different from Domestic Acquisitions? Evidence on Stock and
at
available
(2004),
Acquirers
U.S.
for
Performance
Operating
See generally David R. Kuipers et al., The Legal
http://papers.ssm.com/sol3/papers.cfmabstractid=311543.
Environment and Corporate Valuation: Evidence from Cross-Border Takeovers (2003), available at
http://papers.ssm.com/sol3/papers.cfn?abstractid=277488 (analyzing 181 successful takeovers on U.S. targets
from 1982 to 1991 and arguing that higher premiums are paid for corporations in countries with strong protection
of shareholders and creditors, which supports the hypothesis of Rafael La Porta, Florencio Lopez-de-Silanes &
Andrei Schleifer); Rafael La Porta et al., Corporate Ownership Around the World, 54 J. FIN. 471 (1999). For an
examination of cross-border takeover and acquisition activity in Europe, see Massimo Belcredi and Carlo Bellavite
Pellegrini, Difese Antiscalata e Acquisizioni Cross-border in Europa: Situazione e Prospettive, 4 RIVISTA
BANCARIA MINERVA BANCARIA 17, 36 (2002).

16.

The expression is inspired by the work of Barbara Holland.

See generally BARBARA HOLLAND,

GENTLEMEN'S BLOOD: A HISTORY OF DUELING FROM SWORDS AT DAWN TO PISTOLS AT DUSK (2003).
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activity and addressed by any national takeover regulation. In Part II, I analyze how the
U.S. approach to takeover regulation addresses these concerns and, in Part III, I begin with
an examination of the regulations of several European nations, which endeavors to
explicate the "pillars" of regulation that distinguish the European and American systems. I
then turn, in the latter sections of Part III, to address how these observations fit with the
provisions mandated by the Thirteenth Directive. In Part IV, I discuss and compare the
major features of takeover regulation and their possible implications, also in cross-border
transactions.
Two common risks of comparative analysis are a tendency to overemphasize
superficial differences and a temptation to evaluate one system as inherently superior to
another. Through my analysis, I show that, even if manifested through different rules, the
variation between U.S. and European takeover regulation is far less extreme than most
scholars and experts presume, especially if, instead of looking at the means employed by
the regulations (the specific rules adopted), we look to their ends: the underlying policy
goals and the economic effects of the rules. In fact, when these regulatory regimes are
viewed in light of their respective economic systems and accompanying prevailing
ownership structures of listed corporations, and when measured in terms of their economic
effects, the regulations might appear not to diverge so dramatically. Occasionally, the
regulations even play a similar function of striking a balance between empowering
corporate incumbents and protecting minority investors.

II.

THE GENERAL FRAMEWORK

Extensive literature exists regarding the causes and consequences of takeovers, with
particular attention focused on questions of whether an active market of corporate control is
beneficial, and, if so, for which class of stakeholders. 17 Even if most scholars have
presumed the existence of a single, unitary answer, the truth is probably more complex,
depending on numerous interrelated factors, many of which are country specific or related
to the particular situation of the corporations involved. This Part proceeds on the
counterrevolutionary assumption that there is no singular answer and that knowledge of the
range of possible explanations is important background to understanding the resulting
regulation.
A.

The Basics of Takeover Regulation

The various theories regarding the causes of takeovers seem to be as numerous and
diverse as the scholars who have considered the question. Roberta Romano categorizes the
various explanatory accounts of the causes of takeovers as either value-maximizing or nonvalue-maximizing transactions. 18 Value-maximizing explanations point out, for example,
17. For general reference, Michael Jensen authored a classical but still seminal work in this area. See
Michael C. Jensen, Takeovers: Their Causes and Consequences, 2 J. ECON. PERSP. 21 (1988). In addition, Roberta
Romano has undertaken a more recent comprehensive study on the different theories on takeovers. Roberta
Romano, A Guide to Takeovers: Theory, Evidence, and Regulation, 9 YALE J. ON REG. 119 (1992); see also John
C. Coates IV, Explaining Variations in Takeover Defenses: Blame the Lawyers, 89 CAL. L. REV. 1301 (2001)
(discussing the effects of defenses to hostile takeovers and providing an overview of different theories). A recent
study, one of the most updated and complete dealing with both the theoretical economic models explaining
takeovers and an extensive and critical survey of the empirical evidence, is Joseph A. McCahery et al., The
Economics of the Proposed European Takeover Directive, in REFORMING COMPANY AND TAKEOVER LAW IN
EUROPE 25 (Guido Ferrarini et al. eds., 2004).
18. See Romano, supra note 17, at 123.
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that takeovers might be prompted by: prospective synergy gains;' 9 a drop in the market
price of the shares caused by inefficient management of the corporation (accompanied by
20
the belief that the market price will rise again once the corporation is properly managed);
or the myopia of the financial markets, resulting in underpriced securities that an investor
with a long-term investment horizon can conveniently buy at a discount. 21 Non-valuemaximizing theories, on the other hand, postulate that takeovers are manifestations of the
desire of managers, directors, or controlling shareholders to reduce risk through
diversification, or to aggrandize their corporate empire in order to extract private benefits at
the expense of investors and other stakeholders.22
Probably these different theories coalesce, rather than conflict, in explaining causes
and consequences of takeovers. One or the other might prevail not so much in the abstract,
but depending on the specific transaction considered.
Takeovers-and in particular hostile ones-seem to increase, at least in the short run,
shareholders' wealth. Significant evidence exists to suggest that minority shareholders of a
target corporation benefit from a successful takeover when the battle for control is fought
"on the market."
In an important study at the end of the 1980s, Michael Jensen
demonstrated that in the decade from 1977-1986, capital gains realized by target firm
shareholders amounted to approximately 44 percent of the total cash dividends paid to
shareholders in the same period of time.23 More recent studies both confirm these empirical
findings and reinforce their theoretical underpinnings.24 Together, these sources reinforce
the theory that an active market for corporate control and tender offers favors minority
shareholders.25
Apart from the issue of short-term gains, the more important barometer may be the
effect of takeovers on the overall value of the corporation. The question to ask, in other
words, is whether takeovers maximize shareholders' wealth in the long-term. It is more
difficult to provide a straightforward answer to this question since other events, unrelated to
the takeover, can intervene in ways that make it difficult to isolate gains directly linked to
the takeover.
On the other side of the transaction, empirical evidence suggests that, on average, the
value of the bidding corporation is positively affected by the
announcement of a takeover,
26
even if less significantly than that of the target corporation.

19. Id. at 125.
20. See Jeremy C. Stein, Takeover Threats and ManagerialMyopia, 96 J. POL. EcON. 61, 62 (1988).
21.
22.

See Romano, supra note 17, at 128-29.
See generally GEORGE BITTLINGMAYER, ENCYCLOPEDIA OF LAW AND ECONOMICS, THE MARKET FOR

CORPORATE CONTROL (INCLUDING TAKEOVERs) (1999), available at http://encyclo.findlaw.com/5640book.pdf. A
recent overview of the existing economic literature on takeovers can be found in Mike Burkart & Fausto Panunzi,
Takeovers (Eur. Corp. Governance Inst., Finance Working Paper No. 118/2006, 2006), available at
http://ssm.com/abstractid=884080.
23. Jensen, supra note 17, at 21.
24. See Chari et al., supra note 7, at 1 (citing empirical evidence in support of the notion that cross-border
activity has resulted in substantial gains for investors).
25. Mike Burkart et al., Block Premia in Transfers of Corporate Control (Ctr. for Econ. Pol'y Research,
Discussion Paper No. 1868, 1998), availableat http://www.cepr.org/pubs/dps/DP1 868.asp; see also Martin Lipton,
Takeover Bids in the Target's Boardroom, 35 BUS. LAW. 101 (1979).
26. See Jensen, supra note 17, at 26; see also Marc Goergen & Luc D.R. Renneboog, Shareholder Wealth
Effects of European Domestic and Cross-Border Takeover Bids 23, 25 (Eur. Corp. Governance Inst., Working
Paper No. 08, 2003), available at http://ssrn.com/abstract=372440 (asserting that bidders "react[] positively with a
statistically significant announcement effect of only 0.7%"). Some research shows that trans-border takeovers
where the bidder is a U.S. firm might have a negative effect (or at least a significantly lower gain than national
takeovers) on the bidder, consistent with the idea that in an international acquisition it might be more difficult for
the buyer to fully enjoy efficiency gains. Moeller & Schlingemann, supra note 15, at 5-6.
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Notwithstanding this evidence, these results are by no means general. Existing
shareholders sometimes suffer a prejudice from a takeover, as when the bidder offers an
inadequate price for the shares of the target corporation, but still is able to squeeze out
minorities. Shareholders might be forced to accept the proposed conditions, even if the
price offered underestimates the value of the firm, for example through a so-called two-tier
offer. 27 In these situations, the interests of existing controlling shareholders, directors or
managers can be aligned with those of minority shareholders in resisting the hostile offer.28
The potential conflicts of interests between these groups and other minority shareholders
leads to the issue of the desirability of defensive measures adopted by directors or
controlling shareholders. While substantial debate exists, law and economics scholars,
particularly in the United States, maintain that the inherent conflicts of interest that arise in
the takeover context mean that defensive measures should be discouraged or, at least,
strictly regulated.29
There are also economic actors for whom a successful takeover will necessarily have
negative consequences, regardless of whether it has any positive effects for minority
shareholders. For example, in a hostile takeover, the position of directors and existing
managers, or shareholders holding a controlling participation, may be threatened. While
this effect is desirable as long as it monitors their behavior, it might cause "shorttermism. ' 30 In addition, other stakeholders can be prejudiced by a change in control, such
as employees and providers (e.g., in case of merger of the target and the bidder
corporations and consequent exploitation of economies of scale). These particular actors'
interests are not necessarily what should be protected through takeover regulation, but they
are sufficiently important to be accounted for in any regulatory regime.
The fact that takeovers redistribute wealth suggests that the market for corporate
control, and the body of rules governing it, are not politically neutral. More precisely, in
every takeover a conflict of interest arises among who will be prejudiced by the success of
the acquisition-this group includes subjects in control of the target corporation-and who
will benefit from it. Takeover regulation addresses this conflict, defining a difficult balance
between favoring takeovers and allowing the implementation of defensive measures when
appropriate. Takeover wealth
redistributions will be Kaldor-Hicks efficient as long as the
3
gains exceed the losses. '

27. See, e.g., William C. Tyson, The ProperRelationship Between Federaland State Law in the Regulation
of Tender Offers, 66 NOTRE DAME L. REV. 241, 317 (1990) (describing the mechanism through which a two-tier
offer coerces minority shareholders).
28. As will be discussed, under U.S. corporate law the deployment of defensive measures to resist an
inadequate offer can be considered compelled by the fiduciary duties of the directors. See infra Part II.B.
29. For a summary of the debate, see Coates, supra note 17, at 1327-28; see also Frank H. Easterbrook &
Daniel R. Fischel, The ProperRole of a Target'sManagement in Responding to a Tender Offer, 94 HARV. L. REV.
1161-64 (1981) (suggesting that defensive measures are economically inefficient and advocating that directors'
powers to adopt defensive measures be severely curtailed in the event of a hostile takeover bid). Also pertinent is
Martin Lipton's famous position in favor of defenses. Lipton, supra note 25. For an economic perspective on the
effects of hostile takeovers and defenses, see Mike Burkart et al., Why Higher Takeover PremiaProtect Minority
Shareholders, 106 J. POL. ECON. 172 (1998). Lastly, for a comprehensive overview of defensive measures, see 3
JAMES D. Cox & THOMAS L. HAZEN, COX & HAZEN ON CORPORATIONS 1418 (2d ed. 2003).

30. The mere threat of a takeover might result in either efficiency gains (to the extent that it incentivizes
controlling agents-managers, directors, or controlling shareholders-to take into account the interest of minority
investors, and seek efficiency in the day-by-day operation of the business) or losses, if it causes managerial myopia
that damages the corporation in the medium-term.
31. See generally Nicholas Kaldor, Welfare Propositionsof Economics and Interpersonal Comparisons of
Utility, 49 ECON. J. 549 (1939); John Hicks, Foundationsof Welfare Economics, 49 ECON. J. 696 (1939); see also
generally Symposium on Efficiency as a Legal Concern, 8 HOFSTRA L. REV. 485 (1980) (discussing the concept of
economic efficiency and its place in the law).
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In cross-border transactions, the political considerations implicated by takeover
regulation become more important but less clear because the different stakeholders are not
all located in one jurisdiction and are not, therefore, subject to (and able to influence) the
same policymakers. In this context, it is possible that most of the subjects that can be
prejudiced by a takeover (i.e., the controlling shareholder and employees) are located in
one state, and the subjects who can be advantaged from the success of the takeover are
foreigners (i.e., the bidder, or potentially some minority shareholders if the corporation is
listed on an international financial market). In this context, the legislature of the state of the
target corporation has an incentive to allow defensive measures, regardless of whether they
maximize the value of the firm, in order to favor its national constituencies or, more
precisely, some of them (usually the ones that are politically influential).32
The fact that takeover regulation is not neutral holds special consequences in
jurisdictions where corporate control is characterized by the presence of controlling
shareholders owning either de facto or absolute control of the corporation. Controlling
shareholders can entrench their positions to thwart possible hostile takeovers. The presence
of strong controlling shareholders, more common in continental Europe, creates an inherent
conflict of interest between majority and minority shareholders, such that even friendly
acquisitions might damage investors and the reliability of financial markets. Imagine, for
example, that the controlling threshold of corporation A is 35 percent of its outstanding
voting shares, which are held by X, the de facto controlling shareholder. Assume that the
market price for the shares is 100, and that the premium for control might be reasonably set
at 25 percent of the price of a single share. A potential acquirer, B, might be willing to buy
A's participation at 125 per share. If A agrees to sell his participation in a private
transaction, which is not reflected in the market, minority investors would never enjoy the
takeover-driven capital gains. This type of distortion might alienate investors, resulting in
weaker equity markets. In response to this scenario, well illustrated in European contexts,
takeover regulation should also take into account this particular problem by providing rules
for distributions to minority investors as (at least part of) the premium for control.
Arguably, shareholders could be considered agnostic with respect to whether takeover
regulation favors bidding or target corporations. Theoretically, rules may be neutral from
the particular perspective of minority investors because they hold diversified portfolios,
which include shares of both bidders and target corporations. 33 While coherent in theory,
the practical reality of this hypothesized agnosticism is highly doubtful. First, most bidders
are not listed, but are instead empty shells created explicitly for the purpose of conducting
the takeover. Though often unlisted, bidders often participate through listed corporations,
which are the ultimate beneficiaries of the successful takeover and also have minority
investors. But the process for transferring gains from a subsidiary to a parent corporation is
32. It is interesting to note that the scholarship surrounding the wealth effects of cross-border takeovers is
conflicting. For example, according to some studies, takeover premia of cross-border takeovers are on average
higher than the premia of domestic takeovers, but these studies offer different explanations for this result. See,
e.g., Robert S. Harris & David Ravenscrafi, The Role of Acquisition in ForeignDirect Investment: Evidence from
the U.S. Stock Market, 46 J. FIN. 825 (1991). But some authors disagree and assert that when controlling for
certain industries the opposite holds true. E.g., Dewenter, supra note 15, at 422. Other work suggests that market
premia and wealth-effects of domestic bids are higher. See Goergen & Renneboog, supra note 26, at 14
(suggesting that the takeover premia is 2.9 percent if the forty day period prior to the takeover is included).
Moeller and Schlingemann suggest that bidders are willing to pay lower prices for foreign targets, possibly because
they discount due to their comparative lack of knowledge of the foreign market, accounting practices and
regulation. See Moeller & Schlingemann, supra note 15, at 18.
33. Frank H. Easterbrook & Daniel R. Fischel, Auctions and Sunk Costs in Tender Offers, 35 STAN. L. REV.
1, 8 (1982) (arguing that the price of the tender offer might be irrelevant for the shareholder, because he holds a
diversified portfolio. And, while acknowledging that investors do not actually hold diversified portfolios, they
might invest in different mutual funds, thus diversifying the takeover risk at a low cost).
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not particularly efficient.34 In addition, most individual investors do not have completely
diversified portfolios. Instead, employee-investors, for example, have invested a significant
amount of their financial surplus in the corporation for which they work, often through
pension funds. Meanwhile, other particularly vulnerable and unsophisticated investors may
be severely affected by a takeover.35
The issues to be taken into account in takeover regulation are even more complex in
cross-border acquisitions involving European and American corporations. The reason is
that investors hold geographically unbalanced portfolios. For example, European investors
tend to invest more in securities issued by European corporations, and American investors
tend to invest in those issued by American corporations. The reasons for these apparent
preferences are primarily linked to concerns about the cost of information. Whether these
concerns are real or only perceived is not relevant. Even if they might eventually reallocate
their portfolios in a less biased way, this simple fact and its implication for takeover
regulation policy cannot be ignored.36
In sum, takeover rules are not neutral. This simple observation and differences
among systems shall be considered with great attention, because they can lead to
unexpected, and sometimes undesired, results for policymakers, corporate leaders and
investors.
B.

Acquisition Techniques

In this section, I provide an overview of the most common techniques that a bidder
can use to acquire control over a listed corporation. The first distinction that must be
drawn, as previously mentioned, is the difference between hostile and friendly control
transactions. This distinction, in turn, depends on whether control is supposed to change
hands with or without the consent of the existing directors, managers, or controlling
shareholders.
Common sense and empirical evidence suggest that hostile takeovers tend to have 37a
more significant effect on the market price of the target's shares than friendly takeovers.
This is true because implementation of defensive measures by the existing controlling
group could adversely affect the value of the target corporation, especially in the mediumterm. Imagine, for example, that the directors of the corporation, to resist a hostile bid,
adopt a defensive technique known as "selling the crown jewels,"' 3 8 which consists of
34. Dividend policies, intra-group transactions not conducted at market prices, and other techniques might in
fact prevent the value of the controlled corporation from being reflected in the controlling one.
35. Although the following could be rejected as anecdotal, recent financial scandals at Enron and Parmalat
demonstrated that a category of undiversified investors, holding a significant part of their limited savings in one or
a few securities, and who are therefore particularly damaged by a sudden drop in market prices, do exist. See, e.g.,
Guido A. Ferrarini & Paolo Giudici, FinancialScandals and the Role of Private Enforcement: The ParmalatCase
(Eur. Corp. Governance Inst., Working Paper No. 40, 2005); John C. Coffee Jr., UnderstandingEnron: "It's the
Gatekeepers, Stupid," 57 Bus. LAW. 1403 (2002).
36. See Christian Kirchner & Richard W. Painter, Takeover Defenses Under Delaware Law, the Proposed
Thirteenth Directiveand the New German Takeover Law: Comparison and Recommendationsfor Reform, 50 AM.
J. COMP. L. 451, 459 (2002) (suggesting that the argument for neutrality of takeover elements such as the price
offered "is problematic for transatlantic takeover bids because most European portfolios are weighted in favor of
European companies that could under the proposed Thirteenth Directive be acquired at cheaper prices relative to
their American counterparts").
37. For the European situation, see Goergen & Renneboog, supra note 26, at 12. See also Randall Morck et
al., Characteristicsof Hostile and Friendly Takeover Targets 20 (Nat'l Bureau Econ. Research, Working Paper
No. 2295, 1987), availableat http://ssm.com/abstract=2275 10.
38. See infra Part I.C.
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selling (possibly to a related party) some important assets of the corporation. This
transaction strips from the target corporation what attracted the bidder in the first place.
While the directors in this scenario might succeed in repelling the attack, the expenses
(including legal expenses) incurred to put in place the necessary defense might weakensometimes even fatally wound-the corporation. In such a situation, after a sudden but
brief increase in market prices, the39share price might drop to levels even lower than before
the announcement of the takeover.
Friendly takeovers, on the other hand, might hide risks for minority shareholders. In a
friendly takeover, for example, directors, managers, and controlling shareholders might
accept a lower-than-optimal price per share, or the transaction can occur outside the market,
through a private exchange of a block holding participation.
It is sometimes difficult to draw a sharp line between friendly and hostile takeovers,
since many apparently friendly transactions are actually conducted under a more or less
explicit threat of launching a hostile attack.4
On the other hand, in terms of specific techniques used to obtain control, 41 it is
important to distinguish between open market transactions (when a bidder acquires listed
shares on the stock exchange where they are negotiated), public tender offers and block
purchases.42 Economically, these techniques have very distinctive features, which pose
different problems for the parties involved. Open market transactions, for instance, might
be extremely expensive for the bidding corporation if the market price of the shares spikes,
43
which would present a potentially significant obstacle for completion of the takeover.
These problems would be exacerbated if the control threshold is high and the acquirer
creates a significant demand for the shares of the target. Meanwhile, a voluntary public
offer, providing for a fixed price (above the current market price, but still advantageous for
the acquirer) might set a cap on the increase of market price and limit speculation on the
securities. More often than not, open market acquisitions and public offers are used as
vehicles for hostile acquisitions, while privately negotiated block purchases with the
existing controlling shareholders occur only in cases of friendly takeovers. 44
39. As will be discussed further, this is exactly the conflict of interest that legislatures and policymakers try
to address in regulating defensive measures.
40. For example, "[h]ostility is usually perceived when an offer is made public that is aggressively rejected
by the target firm. Consequently, perceptions of hostility are closely linked with takeover negotiations that are far
from completion. Often firms engage in confidential negotiations before there is a public announcement of a bid or
an intention to bid. In some cases, the first public announcement is of a successfully completed negotiation, which
would be perceived to be friendly, even if the early stage private negotiations would have seemed hostile if they
had been revealed to the public." G. William Schwert, Hostility in Takeovers: In the Eyes of the Beholder? 1-2
(SSRN Working Paper Series, 1999), http://ssm.com/abstract=48304.
41. The scope of this Article does not include proxy fights or mergers because they involve issues that are
different from takeovers.
42. In an open market transaction the acquirer simply buys a certain amount of shares on the market over a
period of time. See BITLINGMAYER, supra note 22, at 5. In a tender offer transaction the acquirer offers a certain
amount of cash or securities (consideration) for a certain quantity of shares to be tendered in a certain period of
time (if the offer to purchase does not cover 100 percent of the outstanding shares, tendered shares can either be
bought on a first-come, first-serve basis, or subject to a pro-rata mechanism). Id. As a side note, block purchases
are privately negotiated with influential shareholders, who may already be controlling the corporation. Id.
43. Most legal systems provide for disclosure requirements when there is an acquisition of a meaningful,
threshold amount of shares: in the United States, for instance, the Williams Act of 1968 provides disclosure
requirements when an investor acquires more that 5 percent of the outstanding shares of a given issuer. 15 U.S.C.
§ 78m (2000). When a potential bidder passes the threshold it often signals a possible takeover, and the market
price jumps in response to the announcement of the acquisition of the threshold amount of shares. Interestingly
enough, some studies indicate that a significant part of the acquirer's capital gain is therefore realized on the shares
acquired prior to this announcement. See Jensen, supra note 17, at 44.
44. However, this distinction does not take into account many other important variables, including the way in
which the takeover is financed. For example, a common technique is the so-called leveraged buy out, in which an
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These distinctions will help to highlight what are some of the most striking
distinctions that emerge from a comparative analysis of U.S. and EU approaches to
takeover regulation. As briefly mentioned before, in the United States bidders are afforded
significant freedom in choosing the acquisition techniques they find most expedient. In
Europe, by contrast, a tender offer to buy all the outstanding voting shares at a fair price is
compelled when certain thresholds (substantially representing control) are passed.
C.

Defensive Measures

If we now focus on the target of a takeover, there is such a vast array of defensive
measures that a target corporation or its directors or controlling shareholders can adopt to
repel a hostile takeover that any list of such measures would necessarily be incomplete.
Notwithstanding the potential for variety, the most pervasive methods involve issuing new
shares; issuing shares with increased voting rights triggered by a hostile acquisition;
purchasing a corporation's own shares; launching a counter-attack on the bidding
corporation (the "Pac-Man defense"); soliciting a friendly offer from a "white knight"
allied to the existing controlling group; selling, possibly to a complacent counterpart,
strategic assets of the target-such as a patent or a trademark-that the bidder wishes to
obtain through the acquisition (selling the crown jewels); offering benefits to shareholders
that will not sell their shares to the bidder; amending the corporation's bylaws to introduce
staggered board or other poison pills; providing golden parachutes-i.e., very high
liquidation bonuses for directors and managers in cases of takeovers. 45 The list could
continue almost indefinitely, 46 and extensive literature
exists discussing the defenses
47
adopted in corporate practice and their desirability.
Considering how these measures can be implemented, which corporate body has the
power to adopt them, and their consequences, the list of defensive tactics is very
heterogeneous. What these tactics have in common, however, is that they all raise the
costs, or reduce the benefits, of the takeover for the bidding firm.
In order to organize such a broad topic, different taxonomies of possible defensive
measures have been offered. 48 Although all the proposed classifications overlap, present
some arbitrary distinctions, and are not as sharp in practice as they might seem in theory,
they are still useful for exposition purposes.
A first distinction that can be drawn is between: (1) defensive measures intentionally
adopted by potential or actual target corporations to resist hostile acquisitions, and (2) those
empty-shell corporation created by the acquiring individual or corporation, a "special purpose vehicle," obtains a
loan from a bank or other creditors to finance the takeover. If successful, the special purpose vehicle will merge
with the target corporation and exercise control. Therefore, the target's assets and business constitute an informal
guarantee or security device for the creditors that, in case of success, their credit will be honored.
45. See Dennis J. Block et al., Defensive Measures in Anticipation of and in Response to Unsolicited
Takeover Proposals, 51 U. MIAMI L. REv. 623, 634-35 (1997); see also Suzanne S. Dawson et al., Poison Pill
Defensive Measures, 42 BUS. LAW. 423 (1987); Luigi A. Bianchi, Le Tecniche di Difesa dale Scalate Nella
Recente Esperienza Statunitense, 32 Riv, SOC. 506, 513 (1987) (discussing a civil law perspective on U.S.-style
defensive measures); Marco Ventoruzzo, La Disciplina delle Misure Difensive Negli Stati Uniti: Spunti di
Riflessioneper la Situazione Europea, in I GOVERNO DELL'IMPRESA E MERCATO DELLE REGOLE 495, 505 (Guido
Rossi ed., 2002).

46. In certain instances, the target corporation can attempt to acquire a third competitor so that, if the hostile
takeover succeeds, the bidder might encounter antitrust problems, especially if the bidder's goal is to merge with
the target.
47. See generally Easterbrook & Fischel, supra note 29.
48. See Guido Ferrarini, Le Difese Contro le O.P.A. Ostili: Analisi Economica e Comparazione,45 RIV. Soc.
737, 743 (2000).
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economic and legal barriers that do not affect a specific corporation (but rather affect all the
corporations belonging to a given economic or legal system). Examples of those barriers
are the degree of concentration of ownership of listed corporations, the efficiency and
liquidity of financial markets, and the access to the credit market in order to finance hostile
acquisitions.
Among defensive measures intentionally implemented by the target, an important
distinction is the one between external and internal limitations to the adoption of a specific
defense. 49 External limitations define what would be, in the abstract, possible to do under
applicable corporate laws in order to resist a takeover. In this respect, different systems
have more or less restrictive standards, depending partially on the degree of flexibility of
corporate statutes and the room left to freedom of contract in corporate law.50 For example,
a common defense tactic in the United States is for a target corporation to purchase its own
shares. This strategy is subject to very few restrictions in most states' corporate statutes
(with the exception of the requirement that a corporation use only funds legally available
for distribution as dividends to shareholders) 51 and thus can be readily decided on and
implemented by directors. In most European countries, instead, according to the Second
Directive on Company Law,52 purchasing one's own shares is subject to more stringent
limitations (for instance, only up to 10 percent of the outstanding shares can be bought);
and the transaction must be duly authorized at a shareholders' meeting.53 More generally,
in the United States, directors retain extensive powers to amend the bylaws of the
corporation in comparison with civil law systems, where these powers are usually vested
with the shareholders' meeting through mandatory rules.
If external limitations on the adoption of defensive measures define the actions that
can be legally taken according to applicable corporate laws, under the label of internal
limitations we should consider those specific rules that might define the freedom of action
of the target corporation in resisting the takeover. As we will discuss, for instance, U.S.
case law specifies the content of directors' fiduciary duties in a takeover context, therefore
regulating their conduct vis-A-vis the conflict of interest between existing shareholdersinterested in obtaining the highest price per share as consideration for their shares-and
board members, interested in entrenching their positions and repelling the attack. Another
example of internal limitation to defensive measures is one of the very pillars of the
European approach, which will be extensively discussed in this Article: the neutrality rule
provided for by Article 9 of the Directive and by most European states. According to this
rule, after the announcement of a takeover, directors must refrain from undertaking any

49. See Ventoruzzo, supra note 45, at 499.
50. See Marco Ventoruzzo, Experiments in Comparative CorporateLaw: The Recent Italian Reform and the
Dubious Virtues of a Marketfor Rules in the Absence of Effective Regulatory Competition, 40 TEX. INT'L L. J. 113
(2004) (describing how directors in civil law jurisdictions do not enjoy the same powers as directors in the United
States).
51. See 3 COX& HAZEN, supra note 29, at 1271.
52. See Council Directive 77/91, 1977 O.J. (L 26) 1-13 (EC), as amended with respect to a corporation's
purchase of its own shares by Council Directive 92/101, 1992 O.J. (L 347) 64-66 (EC). For an overview of the
limitations on a business entity's decision to purchase its own shares in Europe, see Barbara Pozzo, L'ACQUISTO DI
AZIONI PROPRIE: LA STORIA DI UN PROBLEMA IN UN'ANALISI DI DIRITTO COMPARATO (2003).
53. Other examples might concern the issuance of non-voting or dual-voting shares, or the use of golden
parachutes.
See Caspar Rose, Impact of Takeover Defenses on Managerial Incentives-Evidence from
Copenhagen Stock Exchange (Copenhagen Bus. Sch. Fin., Working Paper No. 02-1, 2002), available at
http://ssm.com/ abstract=-295621 (discussing the use of dual-class voting shares as a defensive mechanism against
hostile takeovers in Denmark, and their possible effects on corporate governance); see also M.P. Narayanan &
Anant K. Sundaram, A Safe Landing? Golden Parachutes and Corporate Behavior (Univ. Mich. Bus. Sch.,
Working Paper No. 98015, 1998), available at http://ssm.com/abstract - 131869 (discussing golden parachutes and
their possible perverse effects on shareholder wealth in the light of takeover activity).
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action that might hinder the success of the acquisition, unless the action is authorized by the
shareholders.
In synthesis, external limitations to takeovers might be considered like the different
weapons available to duelists in the market for corporate control, while internal limitations
define the acceptable actions during the duel, such as the prohibition of shooting before a
signal is given to the duelists.
As anticipated, the distinction between external and internal limitations to defensive
measures is not the only possible one. It is possible to distinguish measures that can be
adopted before the launch of a hostile takeover (such as the introduction of a poison pill in
the bylaws at the time of the IPO, 54 a measure which could be considered a fortification of
the citadel in time of peace) 55 and measures adopted and implemented once the takeover
has been announced, such as issuing new shares. There is an obvious overlap between
these two categories, since pre-established defenses often need some further action on the
part of the directors or other subjects to be activated once the attack has been launched.
Similarly, defenses that can usefully be adopted after the announcement of a hostile offer
can also have a deterrent effect if adopted previously (e.g., acquisition of one's own shares
can raise the market price of the shares, thereby making an acquisition more expensive).
Another common distinction is the one between defenses that can be freely adopted
by the parties involved, and anti-takeover measures provided directly by the legislature,
such as in the case of the U.S. anti-takeover statutes that will be discussed in Part II. For
example, the legislature might prohibit merging a target corporation with a successful
bidder for a given period of time after the takeover, at least without the approval of the deal
by existing directors. This distinction can also be blurred, since most anti-takeover statutes
contain opt-out provisions that the parties can freely adopt or reject, with the consequence
that anti-takeover statutes can be more usefully described as only one of the elements
concurring in defining what we have called external limitations to defensive measures.
This overview of possible defensive measures and their potential distinctions was
intended to shed some light and provide for some order in a complex and somehow
unstructured field. In our analysis of the differences between U.S. and EU takeover
regulations, we will, however, focus on what we have defined as internal limitations to
defenses adopted after the announcement of a hostile takeover, an important organizational
distinction between the two approaches.

III.

THE APPROACH TO TAKEOVER REGULATION IN THE UNITED STATES

In the United States, takeovers and their regulation have received significant, almost
obsessive, attention from both economists and jurists in recent decades.56 Literally
thousands of pages have been written to describe, prescribe, evaluate and criticize them.
Given this wealth, if not over-abundance, of commentary, the sections that follow provide
only a brief overview of the basic features and historical evolution of takeover regulation in
54. For a critical assessment of the role of lawyers in introducing poison pills and defensive measures at the
IPO stage, see Coates, supra note 17.
55. Ariberto Mignoli, Riflessioni Critiche sull'Esperienza Italiana dell'Opa: Idee, Problemi, Proposte, 31
Riv. Soc. 1, 10 (1986).
56. See, e.g., Lucian Arye Bebchuk, The Case Against Board Veto in Corporate Takeovers, 69 U. CHI. L.
REv. 973, 974 (2002) (stating that "[i]n the last thirty years, takeover law has been the subject most hotly debated
by corporate law scholars"); Robert Dames, The IncorporationChoices ofIPOs, 77 N.Y.U. L. REV. 1559, 1589
(2002) (stating that "[a]ntitakeover laws have received a great deal of attention from legal scholars who suggest
that the adoption of these statutes may make a domicile more or less attractive").
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the United States-features that are essential premises for understanding and distinguishing
the European approach.
A.

The FederalFramework

Takeovers are regulated both at the state and federal level, although each set of rules
has a distinctive scope and purpose. In response to a wave of tender offers in the 1960s,
federal regulation of tender offers was introduced with the Williams Act of 1968, which
deals primarily with information in a takeover context. 57 Under section 13(d) of the
Williams Act, any
substantial acquisition of shares that might lead to a takeover (so-called
"street-sweep") 58 triggers specific disclosure duties when certain applicable thresholds are
satisfied, which are deemed to signal an attempt to obtain control over the issuer. 59 In
addition and most importantly for our purposes, section 14(d) of the Act provides that
anyone intending to launch a "tender offer" shall publicly disclose this intent and inform
investors of the terms and conditions
of the offer so that they can make informed decisions
60
about whether or not to accept it.
In addition to these general requirements, the target corporation is also subject to
specific disclosure requirements. For example, its board of directors must publish an
evaluation of the offer, or otherwise indicate publicly whether it considers it hostile or not.
Notably, this is one area of convergence with European regulation. Virtually all European
jurisdictions impose similar disclosure requirements, even if some important differences
exist, and disclosure is also regulated at the European Union level.6 I
The Williams Act and the secondary regulation enacted by the SEC, as well as other
federal regulations, center principally on disclosure, but they also regulate several
substantive aspects concerning the actions of the bidder and the target during a takeover.
First, federal regulation defines some of the basic rules of the game, such as the timing of
the offer and the treatment of the securities holders.62 Moreover, federal law imposes civil
liability on those who provide false or misleading statements in connection with a
takeover.63 Together, these provisions indirectly but substantially shape the actions of the
bidder and of the target. Finally, some anti-takeover statutes enacted by individual states
have been struck down on Supremacy Clause grounds as being inconsistent with the

57.

For a general overview, see James L. Smith III et al., Overview of the Williams Act, 1167 PRACT. L INST:

DOING DEALS SEMINAR 633 (2000); see also 3 COX & HAZEN, supra note 29, at 1451.
58. Dale A. Oesterle, The Rise and Fallof Street Sweep Takeovers, 1989 DuKE L.J. 202.
59. 3 Cox & HAZEN, supra note 29, at 1455.
60. There is not a clear-cut definition of a tender offer. Note, The Developing Meaning of "Tender Offer"
Under the Securities Exchange Act of 1934, 86 HARV. L. REv. 1250 (1973); see also Wellman v. Dickinson, 475 F.
Supp. 783 (S.D.N.Y. 1979); Hanson v. SCM, 774 F.2d 47 (2d Cir. 1985); SEC v. Carter, 760 F.2d 945 (9th Cir.
1985).
61. See Article 6 of the Thirteenth Directive (mandating bidder disclosure), and Article 9, paragraph 5,
(requiring the board of the target corporation to issue a statement containing an evaluation of the offer). Council
Directive 2004/25, arts. 6, 9(5). Under Italian law, Article 103, paragraph 3, of the Testo Unico della Finanza, the
1998 statute that regulates takeovers, the directors of the target must publish their evaluation of the bid. For a
comparative perspective on this issue, see DUcCIo REGOLI, OFFERTE PUBBLICHE DI ACQUISTO E COMUNICATO
AGLI AZIONISTI (1996).
62. Section 14(d)(7) of the Securities Exchange Act of 1934, for instance, provides for the "best price" rule,
which requires that if a higher price is paid to some investors, the price of the offer, if lower, is aligned with this
higher price. SEC Rule 14d-8 requires pro-rata acceptance of shares tendered if the offeror did not offer to buy all
the tendered shares. [need source] 15 U.S.C. § 78n (2000); 17 C.F.R. § 240.14d-8 (2005).
63. 15 U.S.C. § 78n(e) (2000); see also 17 C.F.R. § 240.14e-8 (2005).
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Williams Act. 64 In this respect, federal law has also had a role to play in setting the
boundaries of defensive measures at the state level.
B.

State-Imposed FiduciaryDuties

Notwithstanding the foregoing federal incursions, the bulk of the regulation of
defensive measures occurs at the state level. In the event of a takeover, an inherent conflict
of interest arises between directors and managers, who seek to maintain their positions; and
shareholders, who might benefit from the takeover. This conflict is primarily addressed
through fiduciary duties imposed on corporate officers and directors by state law. Any
adoption of defensive measures must be compatible with those duties, as interpreted in the
relevant scenario of a takeover. An ex post liability-based constraint operates with all the
potential hurdles involved in proving malfeasance.65 In this respect, the European
regulation takes a significantly different ex ante approach, which precludes managers and
directors from acting on a potential conflict of interest by precluding them from adopting
any defense, unless it is explicitly authorized by a resolution of the shareholders.
Another consequence of the fact that defensive measures are regulated through state
legislative and judicial decisions is that the issue becomes subject to regulatory competition
among the individual states.66 Ideally, definitions of directors' duties in the context of
takeovers should attempt to strike a balance between improper use of defenses to preserve
directors' own positions and proper uses, such as the use of defenses to avoid a takeover
predicated on an undervalued price. 67 The definition of directors' duties should, in other
words, seek an effectual balance between safeguarding essential freedom of action and
curtailing its possible abuses.65

64. See Stephen Mahle, Proxy Contests, Agency Costs, and Third Generation State Anti-Takeover Statutes,
15 J. CORP. L. 721, 744-46 (1990) (suggesting that the findings of invalidity should have been expected).
65. Even when this conflict manifests itself in insider trading by corporate managers or directors, which is
arguably the clearest manifestation of a violation of fiduciary duties, there remain significant evidentiary hurdles to
proving causation and damages. See, e.g., Jeanne M. Hauch, Note, Insider Trading by Intermediaries:A Contract
Remedy for Acquirers' Increased Costs in Takeovers, 97 YALE L.J. 115, 129 (1987) (noting that, despite the
availability of causes of action for breaches of fiduciary duties in takeover contexts, "the issues relating to
causation and damages appear complex and controversial").
66. See generally William L. Cary, Federalism and Corporate Law: Reflections upon Delaware, 83 YALE
L.J. 663 (1974) (arguing for an increased role for federal regulation of corporations); Ralph K. Winter, Jr., State
Law, Shareholder Protection, and the Theory of the Corporation,6 J. LEGAL STUD. 251 (1977) (arguing against
federal regulation of corporations); Roberta Romano, The State Competition Debate in Corporate Law, 8
CARDOZO L. REv. 709, 711-13, 752-53 (1987) (criticizing Professors Cary and Winter and concluding that a
middle ground between them is the correct position); John C. Coffee, Jr., The Mandatory/EnablingBalance in
Corporate Law: An Essay on the Judicial Role, 89 COLUM. L. REv. 1618 (1989) (discussing the effects of
mandatory legislation and specifying standards courts should use in determining whether to accept deviations from
traditional rules of corporate governance); Lucian Arye Bebchuk, Federalism and the Corporation:The Desirable
Limits on State Competition in CorporateLaw, 105 HARV. L. REv. 1435, 1437 (1992) (arguing for a "substantial
expansion of the role of federal law in shaping corporate law rules"). A theoretical framework illustrating the
conditions under which regulatory competition can lead to efficient rule-making is offered by Charles M. Tiebout,
A Pure Theory of Local Expenditures, 64 J. POL. ECON. 416 (1956).
67. Larry E. Ribstein, Why Corporations?, I BERKELEY Bus. L.J. 183, 201-02 (2004) (arguing that the
regulation of board conduct in the takeover context involves a "sensitive balancing process" between restricting
takeover defenses to encourage a viable "market for corporate control as a constraint on agency costs" and
"giv[ing] the board ultimate say on takeovers" for legitimate ends).
68. The critical question is whether, and to what extent, the business judgment rule should protect directors
adopting defensive measures, as opposed to a presumption that, under hostile threat, directors are acting in a
conflict of interest. As a renowned scholar has explained, hostile acquisitions present a "yawning doctrinal chasm.
On the one hand, evaluating the desirability of a target's acquisition is the quintessential business judgment. On
the other hand, target management faces an inherent conflict of interest in confronting a transaction that directly
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In this competitive context, the standards of conduct for directors of the target
corporation have been primarily defined by a series of precedents of the courts of
Delaware. 69 While a full discussion of these precedents is outside the scope of this Article,
a brief survey of the seminal cases is instructive. In the 1985 case Unocal Corp. v. Mesa
Petroleum Co., the Delaware Court of Chancery held that defensive measures can only be
taken when directors have reasonable grounds to believe that the takeover would result in
prejudice to the corporation or its shareholders, and that the defenses shall be proportionate
to the threat in order not to dilapidate the wealth of the corporation. 70 This case was
particularly significant because it represented a recognition that the inherently selfinterested nature of defensive measures required
a difference balancing test from how
71
fiduciary duties are evaluated in other contexts.
In Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.,72 which was decided the
same year as Unocal, Delaware courts further tipped the balance by holding that once
directors understand that a takeover will be successful, their duty is simply to obtain the
best price for the shareholders, which may be described as a sort of duty to "negotiate the
surrender." Four years later, when the Delaware Supreme Court weighed in on the
question in Paramount Communications Inc. v. Time Inc.,7 3 it relaxed the reins that had
been tightened by the Court of Chancery in Unocal and Revlon. Paramountestablished the
legitimacy of a set of so-called "just say no" defenses 74 and provided some slack to
directors by allowing them to oppose a tender offer by relying on factors other than a
comparison between the market price75and the offer price, particularly if the factors are part
of a larger in-place business strategy.
Subsequent cases in the 1990s once again engaged in a push-me-pull-you game of
scrutinizing directors' actions, while at the same time expanding their potential to engage in
In Paramount Communications, Inc. v. QVC Network, Inc.,76
defensive measures.
Delaware courts built on the Revlon doctrine, holding that courts will apply enhanced
scrutiny of a target board's actions, but only when the action is taken after the target board

threatens both their positions and their egos." Ronald J. Gilson, Unocal Fifteen Years Later (And What We Can
Do About It), 26 DEL. J. CORP. L. 491,495 (2001).
69. Dana M. Muir & Cindy A. Schipani, New Standards Of Director Loyalty and Care in the Post-Enron
Era: Are Some ShareholdersMore Equal Than Others?, 8 N.Y.U. J. LEGIS. & PUB. POL'Y 279, 354 (2005). These
cases are important both because numerous listed corporations are incorporated in Delaware, and because of the
persuasive authority attributed to Delaware court decisions in corporate law issues. On the importance of
Delaware jurisprudence in shaping corporate law in other states, see Robert B. Thompson, Delaware, the Feds,
and the Stock Exchange: Challenges to the FirstState as Firstin CorporateLaw, 29 DEL. J. CORP. L. 779 (2004).
For an overview of judicial doctrines on specific defenses, see 3 Cox & HAZEN, supra note 29, at 1429.
70. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985). The case sprung an extensive debate
and numerous articles have been written on it. For a concise but precise discussion of that landmark decision and
its legacy, see Paul L. Regan, What's Left of Unocal?, 26 DEL. J. CORP. L. 947 (2001).
71. See also Muir & Schipani, supra note 69, at 354 ("[I]n the hostile takeover context, the Delaware courts
have shown that they are willing to scrutinize a decision to resist a takeover attempt more closely than an ordinary
business decision.").
72. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1985).
73. Paramount Commc'ns, Inc. v. Time, Inc., 571 A.2d 1140 (Del. 1989).
74. The "just say no" defense refers to the ability of directors to simply reject takeovers for the purposes of
protecting employees and other constituents. See generally Robert A. Prentice & John H. Langmore, Hostile
Tender Offers and the "Nancy Reagan Defense": May Target Boards "Just Say No "'? Should They Be Allowed
To?, 15 DEL. J. CORP. L. 377 (1990).
75. Troy Paredes, The Firm and the Nature of Control: Toward a Theory of Takeover Law, 29 J. CORP. L.
103, 147 (2003) (interpreting Paramount as holding that "target shareholders do not have a right to receive, or
accept, a bid that compromises the board's authority to manage the company and determine its long-term
strategy").
76. Paramount Commc'ns, Inc. v. QVC Network, Inc., 637 A.2d 34 (Del. 1994).
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has placed the target corporation "up for sale." 77 The QVC decision also made clear that, at
a minimum, the duty of care implies an obligation to investigate alternatives.7 1 In Unitrin,
Inc. v. American General Corp.,79 meanwhile, the Delaware Supreme Court broadened the
range of possible defensive actions that directors can adopt from the "proportionality" test
set by Unocal to a less clearly defined "range of reasonableness."
Together, these precedents have been decried as resulting in an absolute expansion in
80
the freedom of directors to adopt defensive measures in response to hostile takeovers.
Some have argued that the dilution of restrictions on self-interested corporate management
may be the product of a race to the bottom. 81 On closer examination, it may reflect a
difficulty in developing clear rules to govern at such a delicate intersection between
protecting against management's self-interest and allowing legitimate strategic management
decision-making. These cases might reveal, in other words, the limitations of fiduciary
duties that must be interpreted and applied by courts on a case-by-case basis, given the
82
blunt nature of the normative instrument.
C.

State Anti-Takeover Statutes

Another way in which state legislatures have influenced defensive measures is
through their passage, beginning at the late 1960s, of anti-takeover statutes. These statutes
were specifically designed to help resident or incorporated corporations fend off hostile
attacks.8 3 The development of anti-takeover statutes can be broken down into several
generations, based on the mechanisms they employ to protect resident corporations and the
nature of challenges to them by foreign bidders attempting to acquire an out-of-state
4
corporation.8
The first generation relied on disclosure requirements and a merit-based evaluation of
the fairness of the bid, usually by a state authority, as a condition to acquire the
corporation. 85 These statutes have been struck down for violating congressional power
86
under the Commerce Clause, or for being preempted by the Williams Act.
A second generation of statutes, based on corporate governance principles, emerged
in response to these rulings. The notion was that these statutes would avoid the
77.

Melissa M. Kurp, Corporate Takeoves Defenses After QVC: Can Target Boards Prevent Hostile Tender

Offers Without BreachingTheir FiduciaryDuties?, 26 LOY. U. CHI. L.J. 29 (1994).

78. QVC, 637 A.2d at 49.
79. Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361 (Del. 1995).
80. See, e.g., Gilson, supra note 68.
81. Stephen B. Presser, Thwarting the Killing of the Corporation: Limited Liability, Democracy and
Economics, 87 NW. U. L. REv. 148, 149 n.4 (1992) (arguing that with takeover defenses, "Delaware's courts and
legislature have continued Delaware's role in the 'race to the bottom' insofar as it has failed adequately to protect
shareholders").
82. William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function over Form: A Reassessment of Standards
of Review in Delaware CorporateLaw, 56 Bus. LAW. 1287, 1294 (2001) ("By its nature fiduciary duty law is an
imperfect tool to forge rules to regulate a phenomenon as complex and policy-laden as corporate takeovers.").
83. See, e.g., N.J. STAT. ANN. § 49:5-12(a) (West 2006); S.C. CODE ANN. §§ 35-2-101 to 226 (2005).
84. See generally Stephen M. Bainbridge, Redirecting State Takeover Laws at Proxy Contests, 1992 Wis. L.
REv. 1071 (1992) (discussing the evolution of anti-takeover statutes); 3 COx & HAZEN, supra note 29, at 1492;
Alan E. Garfield, Evaluating State Anti-Takeover Legislation: A BroadmindedNew Approach to CorporationLaw
or "A Race to the Bottom"?, 1990 COLUM. Bus. L. REv. 119 (1990); Jonathan R. Macey, State Anti-Takeover
Legislation and the National Economy, 1988 WIS. L. REv. 467 (1988); John H. Matheson & Brent A. Olson,
Shareholder Rights and Legislative Wrongs: Toward Balanced Takeover Legislation, 59 GEO. WASH. L. REv.

1425, 1438 n.51 (1991).
85. See Mahle, supra note 64.
86. See. e.g., Edgar v. Mite Corp., 457 U.S. 624, 630 (1982).
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constitutional conflicts of the previous generation because the internal affairs of
corporations are within the competence of individual states. One of the first examples of
this new approach was an Ohio statute prohibiting acquisition of an Ohio corporation
unless the acquisition was pursuant to shareholder approval.87 Although this particular
statute was deemed unconstitutional,88 the Supreme Court upheld the legitimacy of other
anti-takeover legislation, some of which was not profoundly different from the Ohio
statute. One of the most important decisions in this line is CTS Corp. v. Dynamics Corp,
which denied the existence
of an interstate "market for corporate control" protected by the
89
Commerce Clause.
The provisions of this second generation of anti-takeover legislation vary widely.
Some states adopted, for instance, "best price" rules, which require a bidder to offer the
highest market price in a given period of time in the absence of a specific approval of the
offer by a supermajority of the shareholders. 90 In other states, statutes allow directors to
take into account the interests of employees and other stakeholders in deciding whether to
resist a hostile takeover. 91 This expansion in the range of legitimate considerations
consequently broadened the range of permissible defensive measures available.
A third generation of anti-takeover statutes, enacted in the late 1980s, finally provided
for statutory limitations to certain post-bid transactions, often necessary from a financial
standpoint in order to complete an acquisition.92 The most common solution of the
"business-combination statutes" is to prohibit a post-acquisition merger in cases of hostile
takeovers for a certain number of years after completion of the tender offer, a limitation that
might prevent leveraged buy-outs.
While the absence of a compulsory tender offer in the United States has arguably
contributed to the rise of anti-takeover statutes, 93 some of the poison pills used to block
hostile takeovers rely on a compulsory bid, usually introduced through convertible
preferred stock dividend plans. As one scholar has explained:
Under these plans, the board of directors, acting pursuant to its power under Del.
G.C.L. § 151, would issue to the corporation's common shareholders a dividend
of a new series of preferred stock, typically convertible into 50% of the equity of
the corporation. This preferred stock possessed special redemption and
conversion privileges designed, in large part, to deter two coercive takeover
practices: partial tender offers which threatened shareholders who did not tender
with permanent minority status in a corporation controlled by the bidder; and
two-tiered tender offers which threatened shareholders who did not tender with

87. OHIO REV. CODE ANN. § 1701.832 (West 1986), invalidatedby Fleet Aerospace Corp. v. Holderman, 796
F.2d 135 (6th Cir. 1986), vacated sub nom. Ohio v. Fleet Aerospace Corp., 481 U.S. 1026 (1987).
88. Fleet Aerospace Corp. v. Holderman, 796 F.2d 135 (6th Cir. 1986), vacated sub nom. Ohio v. Fleet
Aerospace Corp., 481 U.S. 1026 (1987). For a comprehensive chart depicting the various provisions of current
state antitakeover statutes, see I THOMAS LEE HAZEN, THE LAW OF SECURITIES REGULATION § 11.21 (2d ed.
1990).
89. CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 94 (1987).
90. Stephen M. Bainbridge, State Takeover and Tender Offer Regulations Post-MITE: The Maryland, Ohio
and PennsylvaniaAttempts, 90 DICK. L. REV. 731, 748 (1986).
91. Id.
92. See generally Mahle, supra note 64.
93. Martin Lipton, Pills, Polls, and ProfessorsRedux, 69 U. CHI. L. REV. 1037, 1056 n.73 (2002) (noting that
the European Commission's Committee of Company Law Experts opined that "existing U.S. antitakeover
measures arose largely in response to a potential raider's ability to bid for only a portion of a company's
outstanding shares").
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a second-step transaction on 94less attractive terms than those offered to
shareholders in the tender offer.
While seeking to protect against the same dangers as European compulsory tender offers,
these provisions are initiated not by the legislature, but by the corporations themselves.
It is not necessary, for the purposes of this Article, to analyze specific examples of
these statutes in detail. The primary purpose of this discussion is simply to highlight the
competition among states to attract corporations or, more generally, to protect corporations
connected with the state and their incumbents. This competition has resulted in state
legislatures developing specific anti-takeover statutes that would broaden the ability of a
corporation and its insiders to resist acquisition attempts. Both through anti-takeover
statutes, and the development of specific doctrines concerning the duties of the directors of
a target corporation, there has been a movement toward favoring freer use of defensive
measures. This shift has been vigorously criticized by U.S. scholars, who for the most part
advocate board neutrality or, at least, seem skeptical about the possible benefits of
defensive measures.95
D.

Conclusion

In reviewing takeover regulation in the United States, a few themes emerge. Efforts
to fine tune the delicate balance between controlling managerial self-interest and flexibility
still do not seem to have found an equilibrium. Those wary of management's incentives in
takeover scenarios lament the demise of a market for corporate control,96 which has fallen
victim to a race to the bottom by states to protect local corporations. Meanwhile, those who
either question the viability of a market for corporate control 97 or who doubt the efficacy of
external controls on the market for corporate control, 98 argue that defensive measures are a
business decision that should be left to directors and protected from improper judicial
scrutiny by the business judgment rule.
To some degree, takeovers in the United States remain unregulated. Compulsory bids
are not required at the federal or state level,-even if, as noted earlier, some corporations
have voluntarily adopted similar provisions to discourage partial takeovers. The fact that
similar results are achieved through private means in the United States is consistent with
the more general observation that U.S. regulation, much more than European regulatory
strategies, relies both implicitly and explicitly on the role of financial markets.99 The
94.

Peter V. Letsou, Are Dead Hand (and No Hand) Poison Pills Really Dead?, 68 U. CIN. L. REv. 1101,

1105 (2000).

95. Coates, supra note 17, at 1327.
96. See, e.g., Joseph A. Grundfest, Just Vote No: A MinimalistStrategy for Dealing with BarbariansInside
the Gates, 45 STAN. L. REV. 857, 858 (1993) ("The takeover wars are over. Management won.").
97. Douglas M. Branson, Recent Changes to the Model Business CorporationAct: Death Knells for Main
Street CorporationLaw, 72 NEB. L. REV. 258, 280 (1993) (arguing that "the market for corporate control works
only in a rough hewn manner and in corporations in which the market for shares is relatively efficient" and that
"[a] great degree of corporate misbehavior can occur before the market operates").
98. Larry E. Ribstein, Why Corporations?, 1 BERKELEY Bus. L.J. 183, 201-06 (2004) (arguing against
inflexible rules to define fiduciary duties in favor of increased respect for firm-specific background rules created
through private agreements).
99. Part of the importance of law and economics analysis is attributable to the influence of prominent
academics and judges who advocate these positions. Some of these influences are regarded as less "organic" and
less benign than others. See, e.g., Jack B. Weinstein, Learning, Speaking and Acting: What Are the Limits for
Judges?, 77 JUDICATURE 322, 324 (1994) ("The Law and Economics Center of George Mason Law School has
been criticized for presenting a conservative, corporate-oriented view intended to influence the judiciary.").
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absence of compulsory bids in the United States is most likely linked to the fact that it has
robust financial markets that are generally considered to be relatively efficient and in which
listed corporations have widespread ownership structures. By contrast, in Europe, the
primary goal of the regulation is to protect dispersed shareholders from the risk that a
controlling shareholder will sell her shares at a premium outside the market, or from the
risk of harm to remaining prisoners of a corporation that has been taken over, who, by
virtue of their situation, are unable to sell their shares at a reasonable price. Compulsory
bids on all the outstanding shares are designed to reduce these risks, which are more likely
to exist where equity markets are less developed and ownership structures are highly
concentrated.
In any case, the absence of a harmonized, mandatory rule concerning compulsory bids
in the United States represents a striking difference from the European approach, which
will be examined in the following part.
IV.

THE EUROPEAN APPROACH TO TAKEOVER REGULATION

While European directives are rightly regarded as a form of top-down harmonization,
in the context of takeovers, the final version of the Thirteenth Directive presents distinctive
features. On the one hand, it capitalizes on a spontaneous, bottom-up harmonization
among several individual Member States, whose regulation converged, as we will discuss,
toward the U.K. model. On the other hand, it leaves very broad margins of freedom to
Member States, so that it is a general common regulatory framework, more than a strictly
harmonized set of rules. Both of these features were necessary preconditions, also from a
political point of view, to passage of such a controversial directive.
A.

The FoundingPrinciples

This section boils down the complexities and the technical nuances of takeover
regulation into the primary pillars that undergird the European approach to takeovers.
Somewhat surprisingly given the existence of profound historical, legal and cultural
differences among the several European countries, most of the takeover laws (in particular
those of France, Germany, Italy, Spain and the United Kingdom, as well as the European
Union's Thirteenth Directive) share a common overall structure. The parts of this structure
upon which I shall concentrate are the compulsory tender offer and the restrictions on
defensive measures. These are, for our purposes, the distinguishing features of takeover
regulation in Europe. Needless to say, there are other important regulatory issues that will
not be considered in this analysis, primarily because they are implemented in various
manners across Europe, although the variance is relatively minor and the regulations further
00
the larger overarching shared structure.
Following the U.K. experience, most European countries required compulsory tender
offers on all outstanding shares when a specified controlling threshold was acquired,
100. Among these topics are the nature of the information that both the bidder and the target shall disclose to
the market, the delicate issue of the timing of the offer, or the existence of squeeze out provisions giving the
majority of the shareholders the right to cash out minorities when certain thresholds are exceeded. For an overview
of the Directive, briefly considering rules not discussed in this Article, see Silja Maul & Athanasios Kouloridas,
The Takeover Bids Directive, 5 GERMAN L.J. 1 (2004), available at http://www.germanlawjoumal.corm/pdf/
VoIO5NoO4/PDFVol_05 No_04_355-366_PrivateMaulKouloridas.pdf. See also Luigi Scipione, La Nuova
Disciplina dell'Opa Europea: Un'Ipotesi di Regolamentazione Minimale, 19 DIRiTrO DELLA BANCA E DEL
MERCATO FINANZIARiO 22 (2005).
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converging toward a similar regulatory approach.' 0 There are two rationales for adopting a
compulsory public offer regime. On the one hand, the technique is designed to favor the
distribution of the controlling premium to a large group of investors. In the absence of an
obligation to make a compulsory tender offer, controlling shareholders can sell a
controlling participation in the company and thus "cash in" the premium for control. The
premium for control is the difference between the market price for an individual share and
the price of a share that includes participation in control. 10 2 For example, the percentage
difference between the prices of shares with higher voting rights and those with lower
voting rights, or between ordinary share price and the price paid for a block that would
provide control, is called the voting premium, which-according to some theories-is
by the possibility of extracting from the corporation the private
partially determined
1 03
benefits of control.
The extent to which mandating a public offer ensures a broader distribution of the
control premium depends on the quantity of shares that the bidder must offer to buy and the
price at which the offer must be launched. These variables can be, and are, adjusted by
legislatures to serve certain policy goals. For example, the higher the price of the
compulsory offer, the greater the benefit for minority shareholders. But the cost of
obtaining control is also greater and, consequently, takeovers may be discouraged.
A second goal of compulsory tender offers, which is related to the first but
conceptually distinguishable from it, is to provide a fair opportunity for minority
shareholders to exit in the event of an undesirable change in the controlling shareholder.
This purpose is most evident in "subsequent" compulsory tender offers (as in the European
approach I am discussing), in which offers on all outstanding shares must be launched after
someone reaches a defined controlling threshold. Ensuring the possibility of exit for every
shareholder who dissents from the acquisition turns on the percentage of outstanding shares
that the bidder is required to offer to buy. Only an offer for all the outstanding shares
allows every investor an unobstructed way out, without the need for pro-rata acquisitions.
A mandatory tender offer system also bears costs and benefits for the development of
equity markets more generally, apart from the individual preferences of and price
protection for individual minority investors. By ensuring that in any takeover a large
number of shareholders will benefit from control premiums, compulsory tender offers
strengthen financial markets by providing a systemic protection against exploitation of
On the cost side of the ledger, compulsory tender offer
minority shareholders.
requirements also-almost inevitably-make takeovers more expensive. A bidder might be
forced to purchase not only the percentage of shares necessary to control the corporation,
but also an additional quantity of shares at a given price, which can exceed the market
price. This possibility might discourage takeovers and cause stagnation in the market for
corporate control. In addition to the financial expenditure necessary to acquire all the
outstanding shares, the need to comply with a complicated body of regulations, which
typically also require distributing a tender offer prospectus, increases the administrative and
legal expenses associated with the takeover. In this respect, the existence of compulsory
tender offer requirements operate similarly to defensive measures by protecting incumbent
controlling shareholders and managers from the policing role of corporate raiders.

101. Marc Goergen et al., Corporate Governance Convergence: Evidencefrom Takeover Regulation 21-29
(Eur. Corp. Gov't Inst., Working Paper No. 33, 2005), availableat http://ssm.com/abstract-709023.
102. See McCahery, supra note 17, at 52.
103. Ronald J. Gilson & Jeffrey N. Gordon, Controlling Controlling Shareholders, 152 U. PA. L. REV. 785,
785-86 (2003).
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Even this general sketch suggests that, as a matter of policy, the introduction of
compulsory tender offers lies at the edge of a very complex evaluation. These provisions
may be particularly desirable in a market that is regarded as not particularly "thick" or
efficient, meaning a market in which control of listed corporations is often transferred
outside the market, through friendly transactions among insiders able to capitalize control
premiums to the detriment of minority investors. This risk is particularly high in
corporations with strong controlling shareholders and concentrated ownership structures, a
condition present, to varying degrees, in most continental European countries. 104
The preceding discussion suggests that efficiency arguments are not the only ones
driving the introduction of compulsory tender offers. The idea that the premium for
corporate control belongs also, at least partially, to non-controlling shareholders relies on a
particular idea of distributive justice and a specific political choice. Any sophisticated
descriptive account, and clearly any normative account,10 5of takeover regulation cannot
ignore the socio-political motivations that inform this rule.
The overall framework is even more complex, given the multi-jurisdictional aspect of
the European and U.S. business environments. Resident subjects, including political actors,
are able to influence regulatory outcomes. Even without overt lobbying efforts, their
interests are naturally considered by policy makers. If there is a significant risk of
takeovers initiated by outsiders, and if compulsory bids offer some degree of protection to
the incumbent controlling residents, it is neither surprising nor necessarily undesirable that
such instruments will also be adopted as a form of protectionism. 106 Along the same lines,
in the current European context, in most cross-border takeovers, the bidder is a foreign
company, while both the controlling shareholders of a target national corporation, as well
as its minority shareholders and its employees are, for the most part, political actors in the
system in which the policy makers responsible for regulating the takeovers operate. In an
increasingly integrated Europe, the implications of these dynamics should fade. In the
meantime, however, this element of nationalism continues to have some force. If
compulsory takeovers contribute to strengthen, at least in the short term, the economic
positions of important immediate constituencies, policy makers will be inclined to adopt
them.
The second founding principle of the European takeover regime deals with limitations
to the defensive measures that a target company can implement to resist hostile acquisitions
through public offers. An unfriendly acquisition raises a conflict of interest between the
104. See generally Brian R. Cheffins, Current Trends in Corporate Governance: Going from London to
Milan Via Toronto, 10 DUKE J. COMP. & INT'L L. 5 (1999). In England, where this regulatory approach developed,
listed corporations have a widespread ownership structure and, compared to several continental European systems,
the average controlling shareholder holds a smaller percentage of the outstanding voting shares. One reason why
compulsory tender offers developed in England, however, is that in those corporations where the controlling
shareholder is particularly strong, i.e., owns a participation higher than 30 percent, there is a risk that the
controlling participation might be ceded outside the market. Therefore, in those corporations a public offer on all
the outstanding shares is vital to prevent prejudice to minority shareholders. On the other hand, when the
ownership structure is widespread, acquisition of control outside the market is less likely and the premium costs for
control might be smaller. In a widespread ownership structure, changes in majority shareholders is less
prejudicial to minority shareholders. In addition, exit after a change in control is more difficult when the
controlling shareholder holds a very large participation interest and there are few floating shares. In light of these
considerations, a compulsory tender offer regime would be desirable in systems with concentrated ownership
structures.
105. See Jesper Lau Hansen, When Less Would Be More: The EU Takeover Directive in Its Latest
Apparition, 9 COLUM. J. EUR. L. 275 (2003) (discussing the underlying political reasons delaying the adoption of
the Directive).
106. For a discussion of some of the political economy reasons for opposition to uniform takeover laws, see
Barbara White, Conflicts in the Regulation of Hostile Business Takeovers in the United States and the European
Union, 9 Ilus GENTIUM 162, 179-88 (2003).
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incumbents controlling the corporation and, in particular, the directors, as well as the
shareholders. The U.S. system addresses this conflict of interest mainly through the
fiduciary duties owed by the directors to the shareholders, holding them liable in cases of
breach of their duties of loyalty or of care, as developed in takeover case law. On the
contrary, the European approach freezes directors' powers once a public offer has been
launched and requires any action that might adversely affect the outcome of the takeover to
be approved by the shareholders. In addition, some poison pills that might not require any
action from the directors, but still prevent the takeover and jeopardize the interests of
minority shareholders, are temporarily neutralized through the so-called "breakthrough
rule."
In brief, it might be said that the European approach directly empowers shareholders
on the issue of defensive measures. The desirability of this approach must be considered in
light of the peculiar ownership patterns that prevail in Europe, since it might be argued that
Europe has simply replaced the conflict between directors and shareholders with that
between controlling and minority shareholders.
B.

Takeover Regulation in Some European States

The foregoing discussion describes the possible underlying rationales for the
introduction of compulsory tender offers. This section turns to a more concrete
examination of how these rules are constructed in some of the European countries that have
adopted them. Following the example of the British experience with the City Code on
Takeovers, several large European countries, such as France, Germany, Italy and Spain,
have adopted compulsory tender offer rules.
1.

Compulsory Tender Offer Rules

The origins of compulsory takeovers can be found in the British City Code, which is
not a statutory provision but is mandatory in the sense that there are specific sanctions in
the case of noncompliance.10 7 The Code provides that whoever acquires over 30 percent of

107. Charles M. Nathan & Michael R. Fischer, An Overview of Takeover Regimes in the United Kingdom,
France and Germany 1-2, 20 (2003), http://www.lw.com/resource/publications/_pdf/pub485.pdf. The authors
note:
Although non-statutory in nature and lacking the force of law, the City Code is backed up by the threat
of serious sanctions being imposed by the Panel and other UK regulatory authorities against offending
organizations. Possible Panel sanctions include: (i) private reprimand, (ii) public censure, (iii)
reporting the offender's conduct to another regulatory authority (e.g., the Department of Trade and
Industry, the Stock Exchange, the Financial Services Authority (FSA) or the relevant "Self Regulating

Organization" (SRO) or "Recognized Professional Body" (RPB)), and (iv) taking action for the
purpose of the requirements of the FSA, relevant SROs and certain RPBs which oblige their members
not to act for the offender in a takeover or in certain other transactions unless and until such time as
the Panel decides otherwise.
Although the City Code does not have the force of law, the decisions of the various organs of the
Panel, like every public administrative body, are subject to judicial review by the Courts. The Courts
have, however, been reluctant to interfere with the decisions of the Panel. In practice the City Code is
mandatory, as the sanctions described above ensure compliance. However, given that the Panel has no
statutory powers to investigate breaches of the City Code, it relies heavily on receiving information
from those actively engaged in an offer.
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the outstanding voting shares of a public corporation must launch a public offer on all the
remaining shares at10a8 price not lower than the highest price paid for the same shares in the
last twelve months.
The first issue that such a provision raises is how the threshold should be calculated.
As a theoretical matter, there is a real question of why a compulsory takeover should be
triggered by a particular statutorily mandated threshold and not, as its rationale would seem
to imply, by any transfer of control. A similar approach, impeccable in theory, was in fact
followed by first-generation takeover statutes in some European countries,109 and it is not
foreign to the Thirteenth Directive. Notwithstanding its theoretical elegance and initial
flirtations with it, this approach presents major practical obstacles. First and foremost, the
controlling threshold is not only different for virtually every corporation, but it is also
subject to change within a specific corporation, even overnight. As a consequence, under
any such rule, it would be necessary for any given corporation to determine, as often as
possible and with some degree of certainty, the threshold of control that would trigger a
mandatory public offer. This would, however, not only be practically almost impossible,
but also raise extensive litigation, very damaging to the development of an efficient
financial market.
The Austrian experience provides a helpful illustration. Austria's general Takeover
Act of 1999, the "UbG," provided that the acquisition of a de facto controlling participation
triggers a compulsory tender offer. The statute did not establish a fixed threshold, but
subsequent secondary regulation enacted by the competent Takeover Commission provides
that, for the purposes of the takeover compulsory offer, a shareholding of 30 percent is
presumably a controlling participation. 10 In Italy, the enactment of new regulation in 1998
(the Testo Unico della Finanza, a consolidated statute regulating takeovers), represented a

Id. at 2-3 (footnote omitted). Most continental European systems that adopted a regulatory approach substantively
inspired by the rules of the English Code have done so through statute and their provisions are mandatory.
108. Id. at4.
109. After providing that anyone who obtains a controlling holding in a corporation shall make a bid in
accordance with the provisions of the Act, section 22 of the Austrian Takeover Act (Ubemahmegesetz or UbG)
effective January 1, 1999, defines section 2's "controlling holding" as a holding that "enables the offeror, alone or
together with any parties acting in concert, to exercise a dominant influence on the offeree company" ("Eine
kontrollierende Beteiligung ist eine Beteiligung, die es dem Bieter allein oder gemeinsam mit anderen
Rechtstrigern (§ 23 Abs. 1)ermdglicht, einen beherrschenden Einflul3 auf die Zielgesellschaft auszutben."). Id. at
§ 23(1). The statute therefore leaves significant margin to the Takeover Commission in defining the relevant
situations without setting a fixed threshold and without considering the acquisition of de facto control as a
triggering event for the launch of a tender offer. See CHRISTIN M. FORSTINGER, TAKEOVER LAW INTHE EU AND
THE USA: A COMPARATIVE ANALYsIs 132-35 (2002). In Austria, secondary regulation enacted by the Takeover
Commission has introduced a presumption of control when a fixed threshold of 30 percent is reached. . In Italy as
well, legislation prior to the enactment of "Testo Unico della Finanza" (Decreto Legislativo 24 Febbraio 1998,
n.58, Gazz. Uff. n.71
(Mar. 26, 1998) [hereinafter Italian Takeover Statute], available at
http://www.anasf.it/pagine/diventare promo/leggi-e-regolamenti/testo%20_unico.pdf) provided that anyone who
had the intention to acquire control of a listed corporation should pursue the acquisition through a public offer (not
necessarily on all the outstanding shares, but a partial bid on the amount of shares that he or she intends to buy).
This solution allowed two-tier offers, but was considered prejudicial to minority shareholders. See Mike Burkart,
Economics of Takeover Regulation (Stockholm Sch. Econ., Working Paper No. 99/06, 1999), available at
http://www.hhs.se/NR/rdonlyres/043C232B-F991-4941-B831-0F7B7AE3A979/0/21w-p5.pdf.
The Italian Stock
Exchange Commission (Consob) had to calculate the de facto control threshold for listed corporations, an
impracticable solution. Therefore, the new regulation opted for the approach followed by the British City Code,
setting a fixed threshold at 30 percent.
110. See the so-called "First Decree" enacted by the Commission in 1999.
Verordnung der
Ubemahmekommission vom 9. Marz 1999 zum Ubemahmegesetz (I. Ubemahmeverordnung - 1.UbV), auf Grund
der §§ 16 Abs. 4, 19 Abs. 4, 22 Abs. 5, 23 Abs. 2 und 24 Abs. 2 des Ubemahmegesetzes(UbG), BGBI. I Nr.
127/1998. Section 2 thereof provides for the presumption that reaching 30 percent of the voting shares constitutes
control for the purposes of the statute, unless other shareholders (singularly or in concert) possess the same or a
higher number of voting rights.
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very similar shift towards the fixed threshold approach. Given the practical problems in
using de facto control, most legal systems have followed the Austrian scenario and have
adopted a predetermined fixed threshold that is deemed to constitute presumptive
control.11 1
The economic function of the threshold in providing a reasonable presumption of
control is demonstrated by one of the most important exemptions from the compulsory
tender offer. Acquiring 30 percent of voting rights, or for that matter any participation
inferior to absolute majority, does not ensure the holder control of the corporation. This
point is self-evident when someone else holds the absolute majority of the voting shares. It
is usually provided, although with different approaches, that if another shareholder controls
the corporation, no bid is mandated-regardless of whether the "magic threshold" has been
passed." 2 This exemption flows naturally from the underlying rationale for compulsory
takeovers because control has not actually changed hands and no premium for control has
been paid.
A comprehensive study comparing takeover regulations in Europe" 3 has
demonstrated that the majority of European countries follow a similar approach, providing
for a fixed threshold triggering the compulsory tender offer for all outstanding shares, even
if the relevant percentage required varies. 1 4 In Italy, Germany, Austria and the
Netherlands, the threshold is fixed at 30 percent of the outstanding voting shares, exactly as
in the British regulation. The threshold is set slightly higher in France (33 percent) and
higher still in Sweden (40 percent). In Spain, the triggering threshold goes down to 25
percent of the outstanding shares, but Spain also does not require that the compulsory
tender offer be on all outstanding shares. Under Spanish5 law, in fact, partial offers are
mandated depending on the percentage of shares acquired."
111. The German Securities Acquisition and Takeover Act explicitly defines control, for the purpose of the
application of the compulsory tender offer rule, as the beneficial ownership of 30 percent of the voting rights.
Wertpapiererwerbs und. Ubernahmegesetz, WpOG [German Securities Acquisition and Takeover Act], Jan. 1,
2002, § 29 (F.R.G.).
112. For instance, under German law and secondary regulation, the controlling authority can exempt the
launching of a tender offer if the acquisition of a participation superior to 30 percent does not confer de facto
control (see § 37 WpUG and WpU)G-Angebotsverordnung). In other systems, on the contrary, the exemption is
granted solely when a different shareholder owns the absolute majority of the voting rights. See, e.g., Italy,
regolamenton article 49 11971/1999 (Italy).
113. See generally Belcredi & Bellavite Pellegrini, supranote 15.
114. A very delicate issue in the calculation of the relevant threshold arises when the issuance of limited
voting shares is admissible. In some European systems, it is possible to issue (and in certain instances also to list
on a stock exchange) shares voting only on some topics within the competence of the shareholders' meeting (for
instance, only on the approval of the balance sheet and the distribution of dividends), or only when certain
conditions are met (for instance, only if the corporation does not reach an economic goal in terms of profits).
Should these shares be counted toward the relevant threshold? And should the compulsory tender offer include
these types of shares? An interesting example is Italy, where these types of shares have been recently introduced.
See Ventoruzzo, supra note 50, at 118, 119. A new rule, introduced in 2003, provides that for compulsory
takeover purposes, only shares voting on the appointment or revocation or liability of directors are included in the
calculation of the threshold and should be included in the compulsory tender offer. Italian Takeover Statute, supra
note 109, art. 105. In addition, through its regulations, the Stock Exchange Commission can include other
categories of shares that carry voting rights on different issues, if these shares provide voting rights that influence
the managing of the corporation. Id.
115. More precisely, for acquisition of shares leading the buyer to hold between 25 and 50 percent of the
outstanding voting shares, the public bid must be for at least 10 percent of the shares of the target corporation; if
the buyer already owns between 25 and 50 percent and acquires more than 6 percent in less than one year, the offer
must again be for at least 10 percent of the shares. Finally, in case of the acquisition of an absolute majority (50
percent plus one share), the tender offer must be made on all the outstanding shares. For a discussion of mandatory
bids under Spanish law, see Emilio Diaz Ruiz & Irantzu Irastorza Martinez, Takeover, in 10B INT'L CAP.
MARKETS & SEC. REG. § 39A:27 (Harold S. Bloomenthal & Samuel Wolff eds., 2005). See also Belcredi &
Bellavite Pellegrini, supra note 15, at 31 (pointing out that Spain is the only exception to the 100 percent rule, at
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Decoupling compulsory tender obligations from de facto control creates some
anomalies. If the ownership structure of a corporation is dispersed such that de facto
control exists at a percentage inferior to the fixed threshold, for example if actual control is
25 percent when the statutory threshold is 30 percent, acquisition of actual control, friendly
or otherwise, does not require a public offer. The necessity of drawing and introducing a
specific threshold results in a free zone in which actual control can be obtained without
launching a compulsory public tender offer. Since every possible threshold implies that in
certain situations, depending on the ownership structure, control could be acquired without
launching a bid, the question becomes where the threshold should be positioned.
It might be hypothesized that jurisdictions with more concentrated corporate
ownership structures would impose higher thresholds. A quick survey of the major
European countries disproves this hypothesis. Instead we find that countries whose
corporations have widespread ownership provide for thresholds very close to, if not higher
than, the thresholds provided for by countries characterized by the presence of strong
blocking controlling shareholders. 16 In the former jurisdictions, it is conceivable that a
significant number of acquisitions of control might occur without any obligation to launch a
public offer.
A compulsory takeover regime is not as rigid as it might first seem. Even within the
general framework of a compulsory takeover regime, both exemptions from and extensions
of the obligation to launch a tender offer can vary significantly among different systems. A
few examples will illustrate. We already considered above the popular exemption for
instances when the mandated threshold is exceeded, but another shareholder retains control,
possibly owning more than 50 percent of the outstanding shares. In that instance, the
compulsory offer can be excused. There are also exemptions for when the acquisition is
temporary, or when the acquisition is part of an effort to turn around a corporation in
financial distress, for example if creditor banks agree to convert their loans into shares.
Other exemptions exist for when the threshold acquisition is simply the side effect of a
merger or consolidation. In all these instances, in which usually some discretionary power
is given to the agency or self-regulated body administering takeover regulation, imposing
the compulsory tender obligation would hinder other economic goals deemed desirable by
the legal system. Such goals might include turning around a corporation in dire straits, or
allowing external growth, and possible efficiency gains, through a merger.

least among the countries considered in this study (Austria, Belgium, France, Germany, Italy, The Netherlands,
Spain, Sweden, United Kingdom, and Switzerland-although the last is not a member of the European Union));
FRESHFIELDS

BRUCKHAUS

DERINGER,

PUBLIC

TAKEOVERS

IN

SPAIN

2

(2003),

available

at

http://www.freshfields.com/practice/corporate/publications/pdfs/ publictakeovers/spain2003.pdf.
116. For example, the United Kingdom, where the major shareholder detains an average quota of around 20
percent and where in less than 20 percent of the listed corporations the controlling shareholder controls more than
25 percent of the voting capital, provides for the triggering threshold of 30 percent. That same threshold can be
found in Italian regulations, although in Italy the average controlling participation was, in the same period of time,
considered 48 percent, and around 85 percent of the listed corporations have a controlling shareholder holding 25
percent or more of the voting capital. Belcredi & Bellavite Pellegrini, supra note 15. By the same token, in
Sweden, which provides a 40 percent triggering threshold for the compulsory tender offer, the average cumulative
shareholding of the three major shareholders of a corporation was 28 percent in 1997. But in Spain, where the
three major shareholders control on average 43 percent of the voting rights, the triggering threshold is only 25
percent (although in this case, as discussed before, the compulsory tender offer is only on 10 percent of the shares,
while the compulsory bid on all the outstanding shares is triggered only when a 50 percent participation is
exceeded). See Ronald J. Gilson, Controlling Shareholders and Corporate Governance: Complicating the
Taxonomy (Eur. Corp. Gov. Inst., Working Paper No. 49, 2005), available at http://papers.ssm.com/sol3/
papers.cfm?abstractid=784744 (discussing ownership structures). One of the most complete recent works on
ownership structure in Europe and in the United States, taking into account both theoretical and empirical issues, is
THE CONTROL OF CORPORATE EUROPE (Fabrizio Barca & Marco Becht eds., 2002).

TEXAS INTERNATIONAL LAW JOURNAL

[VOL. 41:171

Conversely, there are situations that do not fall exactly within the basic rule described
above, but in which a compulsory offer is nevertheless mandated. For example, a
compulsory tender offer can be triggered when the shares of a listed corporation are
acquired indirectly, through the purchase of an empty shell corporation that holds
participation in the target corporation. It can also be triggered when a shareholder who
already owns more than the relevant threshold increases its participation toward absolute
control. Different countries have regulated these situations differently, either allowing
regulatory agencies to make decisions in individual cases, or providing general rules in
their statutes and secondary regulations. My point is not to engage in a comprehensive
explanation of the minutia of these various exemptions and extensions, but instead to
illustrate that the apparent rigidity of the rule is tempered by various provisions that allow
particular circumstances to be taken into account.' 17
2.

The Price of the Compulsory Tender Offer

A crucial element of the compulsory takeover is, obviously, its price. The price
defines, almost mathematically, the balance between the protection of minority investors,
on the one hand, and the contestability of corporate control.
Specific rules usually provide for a technique to calculate this price, taking into
account several elements, of which market prices and the price paid by the bidder to acquire
shares outside the market are the most important. Let's assume that the market prices do
not (or, more precisely, only partially) reflect the control premium, but that the bidder
bought, possibly not on the market, a significant percentage of shares for higher than the
market price directly from important shareholders. This scenario is reasonably predictable
since buying on the market at a sustained pace might not be possible or might result in a
steep and uncontrollable rise in prices. The price at which the tender offer must be
launched can vary between an average (calculated with different techniques) of market
prices and these (higher) prices. A rule according to which the takeover is launched at the
highest price paid for the shares in a given period of time preceding the acquisition that
triggers the bid, implies that the entire maximum premium for control is offered to all
minority shareholders.
Alternatively, at least theoretically, a rule according to which the tender offer is
proposed at market prices, distributes no control premium to minority shareholders, who
are themselves free to sell their shares on the market. Meanwhile, the third possible
alternative, designating an average between the two extremes, implies a partial diffusion of
the controlling premium, mediated with the goal of not discouraging the market for
corporate control.
A second important consideration in the calculation of the offer price is the time
horizon to be considered in defining the prices used as inputs in that calculation. In this
respect, the longer the time framework taken into account, the higher the risk of including
prices that are unrelated to the current corporate situation. On the other hand, an average
calculated based on a too short period of time is subject to speculation bubbles, which
distort the real value of the shares and which could be averaged out if a more extended
timeline is used.

117.
30, 34.

Some of these rules are mentioned and compared in Belcredi & Bellavite Pellegrini, supra note 15, at
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How did the various European legislatures mediate these various considerations? In
most jurisdictions, takeover regulation specifically determines how the minimum price of
the offer should be calculated. In the United Kingdom, for instance, the tender offer price
must be at least equal to the highest price paid for the same shares in the last twelve
months.1l 8 In France, even if "takeover regulation does not specifically address the method
for determining the price at which a compulsory offer must be launched, the [Conseil des
Marchds Financiers] requires that the compulsory offer price be at least as high as the
highest target share price during the period over9which the share acquisitions giving rise to
the compulsory offer requirement were made.""
The Italian legislature, in Article 106 of the Italian Takeover Statute, adopted a
compromise rule. The relevant provisions require that the tender offer be launched at the
arithmetic average between the weighted 120 market prices of the last twelve months, and the
highest price paid
by the bidder to acquire shares of the target corporation in the same
2
period of time.' '
There is more consensus among systems regarding the relevant time period, though
that does not necessarily indicate that they have converged on the right answer. Italian law,
as well as several other systems, set the relevant time period as twelve months. This seems
like a very long interlude, which might allow the calculation to take into account quite
outdated prices that are not very meaningful for the purposes of determining the fair value
of the shares. Scholars have criticized this twelve month provision, arguing instead in
favor of the German approach.
In Germany, sections 4 and 5 of the WpUGAngebotsverordnung provide that the price of the tender offer shall not be inferior to the
highest price offered by the bidder for the shares of the target corporation in the last three
months preceding the announcement of the public offer, but in any case not lower than the
average market price in the same period of time.' 22 This shorter period seems preferable to
determine the fair value of the shares, especially if financial markets are relatively efficient
and sufficiently thick.
3.

Board Neutrality and the Breakthrough Rule

Most legal systems that mandate compulsory tender offers also impose a passivity or
neutrality rule. Once again, the rule is inspired by the British model. The City Code's
General Principle 7 provides that:
At no time a bona fide offer has been communicated to the board of the offeree
company, or after the board of the offeree company has reason to believe that a
bona fide offer might be imminent, may any action be taken by the board of the
offeree company in relation to the affairs of the company, without the approval
of the shareholders in general meeting, which could effectively result in any

118.

Nathan & Fischer, supra note 107, at 3.
119. Id.at 18.
120. The weights are intended to be the volumes of transactions occurring for every relevant price
considered.
121. There is room for contrasting interpretation as to whether the second element of the average should be
the highest price paid for the shares only if it is superior to the average market price that constitutes the first
element of the calculation, or if it shall be considered independently. The former solution can be more favorable to
minority investors because it ensures that the bid is launched at a higher price, but the latter seems more respectful
of the text of the statute.
122. Carsten Steinhauer, La Nuova Legge Tedesca Sulle Offerte Pubblichedi Acquisto, 29 GIURISPRUDENZA
COMMERCIALE 391, 401 (2002).
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bona fide offer being frustrated 23or in the shareholders being denied an
opportunity to decide on its merits.'
Rule 21 enumerates specific defensive measures that cannot be adopted without
shareholder consent, such as issuing previously authorized shares, selling assets of material
value, or entering into important contractual relationships. The passivity rule applies,
obviously, both in case of voluntary and of compulsory tender offers; and independently
from the friendly or hostile nature of the bid.
Applying the passivity rule might raise several delicate problems of interpretation. It
could be said that every action that might de facto frustrate the bid is prohibited from being
adopted or at least implemented unilaterally by the directors, even if they received some
pre-bid authorization from the shareholders' meeting. It is not, however, always easy to
distinguish actions that might have this effect. In any case, the rationale of the rule is that
the shareholders, as the primary recipients of the offer, shall decide on the adoption of any
defensive strategy or tactic, only after the offer has been made and in the light of all the
information available.
Even a casual glance at these rules makes clear that European takeover regulation has
a radically different solution for the inherent conflict of interest between incumbent
directors and managers and the shareholders than has been generated by U.S. courts and
legislatures. In Europe, directors' duties toward the corporation and its shareholders are
mandated in the takeover context, which reduces the opportunity for acting on self-interest.
Moreover, the adoption of defensive measures is entrusted directly to the ultimate
principals, meaning that shareholders themselves decide whether to resist or accommodate
a bidder. 124 A supermajority is usually required to 125
approve a defensive measure, often
equal to the threshold triggering the compulsory offer.
123. Panel on Takeovers and Mergers, The City Code on Takeovers and Mergers and the Rules Governing
Substantial Acquisitions of Shares, General Principle 7 (1993) (Eng.).
124. In Austria, as in Germany, a two-tier system of governance encompasses two boards of directors-the
former with managing responsibilities, the latter with a supervisory and strategic planning role. Section 12 of the
Austrian UbG provides that the management and supervisory boards of the target corporation cannot take measures
likely to deprive the shareholders of the opportunity to make a free and informed decision on the bid. During the
bid, the management board and the supervisory board must avoid any action that might frustrate the bid, unless the
actions are based on a prior obligation or are explicitly authorized by the shareholders' meeting after the intention
to launch an offer has become known. An updated illustration of the provisions of the Spanish Ley del Mercado de
Valores (LMV) of July 28, 1988, and the Real Decreto Sobre Regimen de Ofertas Ptiblicas de Acquisici6n de
Valores (RDPB), No. 1197/1991 of July 26, 1991, both amended in 2003 with respect to board neutrality, can be
read in FRESHFIELDS, supra note 115, at 22 ("From the moment the shares of the target company are suspended
from trading until the result of the offer is published, the board of directors must abstain from any activity which
falls outside the regular course of business or which is aimed at disrupting the offer. The Takeover Regulation
contains a detailed (but not exhaustive) list of prohibited actions that the board of directors of the target company
must avoid .
.
In France,
regulation provides that during the offer period any actions by the target taken outside the ordinary
course of business, regardless of their purpose [but with the significant exception of those which have
been expressly authorized by a shareholders' meeting held during the offer period] must be disclosed
to the COB [la Commission des Opdrations de Bourse, the French Exchange Commission], which has
responsibility for ensuring that such activity is adequately and fairly disclosed to the public.
Nathan & Fischer, supra note 107, at 22. The rationale is that most defensive measures might be considered not to
fall outside of "the ordinary course of business"-an ambiguous term that might lead to inefficient litigation and
undesirable uncertainties. In addition, defensive measures not approved by the shareholders' meeting are subject
to specific disclosure requirements, a solution different from the one followed in other continental systems, where
without the approval of the shareholders any action undermining the offer is simply forbidden. French law also
prohibits trading in the securities of the target corporation by the corporation itself and persons acting in concert,
both to limit defensive measures and avoid opportunism by insiders. Article 104 of the Italian Takeover Statute
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Obviously, the very need to call and hold a shareholders' meeting might curtail the
ability of a corporation to promptly react to unsolicited offers that underestimate its value
and that would be value-decreasing for the investors. Exactly for this reason special rules
might be provided concerning the calling of the meeting in a manner that minimizes the
time usually required to convene this body.
The German approach, which is also followed in The Netherlands, presents a slightly
different scheme that makes defensive measures comparatively easy to adopt.' 26 At first
blush, the prohibition against actions inimical to the tender offer (Behinderungsverbot)
provided for by section 33, 1 (1) of the Takeover Act, the WpliG, follows the U.K.
127
approach and bans directors' defenses unapproved by the shareholders' meeting.
However, section 33, 1 (2) of the WpOG provides that the members of the managing board
(the Vorstand) can also adopt defensive measures approved by the supervisory board (the
Aufsichtsrat).128 While the members of this latter body, which is separately appointed at
also provides that directors cannot take any action that might represent an obstacle for the tender offer not
approved by the shareholders' meeting. Italian Takeover Statute, supra note 109, art. 104.
125. This choice can be questioned. In order to increase the strength of the voice of minority shareholders,
the case could be made that the supermajority required to approve the defense should be higher than the threshold
triggering the compulsory bid. Imagine that the controlling shareholder holds 40 percent of the voting shares, in a
jurisdiction where both the threshold triggering the compulsory bid and the threshold necessary to approve
defensive measures is 30 percent. In this situation, if a hostile tender offer takes place, the controlling shareholder
might be able to allow her director to approve whatever defense they want to implement, and an organized minority
representing, for instance, 21 percent of the shares, could not prevent it.
In some legal systems, at least when the defensive measure requires an amendment to the articles of
incorporation or bylaws subject to the approval of the "extraordinary shareholders," a supermajority of two-thirds
of the shares voting is required, so that some of the most effective defensive measures (such as issuing new shares
with pre-emptive rights) can be blocked by the above-mentioned organized minority. For an illustration of how
these rules work in the Italian system, see Ventoruzzo, supra note 50, at 156, app. A. However, the provision of
supermajority requirements for defensive measures, especially in listed corporations with either dispersed or
passive minority investors, might have counter effects, making it virtually impossible to reach that percentage
because of collective action problems and information asymmetries, even when the takeover is not value
maximizing and the adoption of the defensive measure is in the best interest of the shareholders of the target
corporation. It is therefore preferable to provide for majority requirements calculated on the number of shares
represented at the meeting, with the important implication that absences do not interfere with the final outcome of
the meeting.
126. As John W. Cioffi has observed:
The Takeover Act contains a general but limited "duty of neutrality" that prohibits the management
board from taking any action that would prevent the success of the hostile bid. However, the statute
expanded the latitude of management to deploy defensive tactics against a hostile takeover.
Management may seek shareholder authorization to use specified defenses. These resolutions are
valid for up to eighteen months, require a 75 percent super-majority vote, and the supervisory board
must approve any deployment of these defenses.
John W. Cioffi, Restructuring "Germany Inc. ": The Politics of Company and Takeover Law Reform in Germany
and the European Union, 24 LAW & POL'Y 355, 387 (2002). More importantly, the duty of neutrality:
"does not apply to acts that would also have been performed by a prudent manager of a company not
affected by a take-over offer, the [search] for a competing offer, as well as acts approved by the
supervisory board of the target company." This provision grants the supervisory board potentially
vast discretion to defend against takeover [so in original], similar to the reallocation of legal authority
to the boards of American corporations during the 1980s.
Id. (citations omitted).
127. See Steinhauer, supra note 122, at 407.
128. On the dualistic German model, see David Charny, The German Corporate Governance System, 1998
COLUM. BUs. L. REV. 145, 148. See also Thomas J. Andre, Jr., Some Reflections on German Corporate
Governance: A Glimpse at German Supervisory Boards, 70 TUL. L. REV. 1819, 1823 (1996). While other legal
systems have adopted the German model as an optional governance structure, the mandatory presence of directors
who are representatives of employees (so-called codetermination or Mitbestimmung) has not always been
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the shareholders' meeting, have some independence requirements vis-d-vis the members of
the Vorstand, 2 9 they are nevertheless directors who are appointed by the existing majority.
As such, their interests can conflict with those of minority shareholders in opposing valuemaximizing hostile offers that might jeopardize their positions within the corporation. This
potential for conflict is exacerbated when the members of the Aufsichtsrat are also
appointed by the unions, as is required by statute in larger corporations.' 30 As a general
matter, unions tend to oppose proposed acquisitions that might result in reorganizations and
downsize the number of employees,
regardless of the desirability of the offer from the
3
shareholders' point of view.' '
In addition, in contrast to the strict neutrality rule followed in most continental
European countries, under German law the shareholders' meeting can release a preliminary
general authorization (Vorratsbeschliisse) to the directors to amend the corporate bylaws.
In most civil law systems, this competence is reserved to shareholders' meeting,' 3 2 but 33
it
can be an effective mechanism for defensive purposes in case of a takeover attempt.
Authorization before the bid is a sort of blank check to the directors, since it is given
without information on the conditions of the bid.
A delicate but often overlooked issue concerning the passivity rule is the timeframe to
which it applies. The crucial element that any policy maker should consider is at what
moment precisely is the target's board of directors subject to the rule, such that its actions
must be approved by the shareholders' meeting. This issue, in turn, implicates the question
of what level of disclosure is required of the bidder before the passivity rule is triggered. If
it is sufficient, for example, for a bidder to generally announce its intention to launch a
hostile tender offer, without providing specific details concerning the conditions of the
offer (such as its price, or the minimum amount of shares that she wants to obtain when a
voluntary offer is conditioned on the acquisition of a certain percentage of the capital), the
bidder is at an advantage, since it can effectively freeze its opponent without committing to
any specific takeover plan. On the other hand, if the passivity rule applies only when every
detail of the offer has been formally communicated and published in a prospectus, possibly
several days after the initial general announcement, the window will allow directors of the
target corporation to adopt some defenses without deferring to their shareholders'
introduced, as in Italy, for example. Ventoruzzo, supra note 50, at 144. For a discussion of the two-tier system in
France, see Lauren J. Aste, Reforming French CorporateGovernance: A Return to the Two-Tier Board?, 32 GEO.
WASH. J. INT'L L. & EcON. 1, 18-25 (1999); in Portugal, see Jos6 Engr-cia Antunes, An Economic Analysis of

Portuguese Corporation Law: System and Current Developments, Nuovo DuTrO SOCIETARIO E ANALISI
ECONOMICA DEL DIRITTO (2005) (on file with author).

129. The requirements include that they: (1) cannot also be members of the Vorstand, the managing board;
(2) cannot be directors of any corporation with interlocking directors with the corporation of which they are
members of the supervisory board; and (3) cannot have the power to legally represent any corporation that is
subject to the direction of the corporation for which they are members of the supervisory board. The bylaws can
provide additional independence requirements. See Gaia Balp, Sistema Basato su un Consiglio di Gestione e un
Consiglio di Sorveglianza, in SISTEMI ALTERNATIVI DI AMMINISTRAZIONE E CONTROLLO 18 (Federico Ghezzi ed.,
2005).
130. These changes were added through a law adopted in the 1970s (the Mitbestimmungsgeesetz of 1976).
This law also links the number of members of the supervisory board with the corporation's level of capitalization,
sets three board members as a minimum number, and requires that corporations with a level of capitalization
exceeding 20,000,000 deutsche marks (DM) have a maximum number of twenty-one board members.
131. See Steinhauer, supra note 122, at 411.
132. See Ventoruzzo, supranote 50, at 130 & n.66.
133. WpUG § 33, 2 (3). However, the adoption of a preliminary authorization and the subsequent
implementation of the defensive measures is not as easy. First, the law requires that the shareholders approve a
specific defensive measure and not just write a blank check to the directors. Second, a supermajority of threefourths of the votes is necessary. Third, the VorratsbeschlIisse is only valid for eighteen months. Fourth,
defensive measures adopted by the Vorstand have to be approved by the supervisory board. See Steinhauer, supra
note 122, at 412.
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preferences as envisioned under the passivity rule. In this respect, different countries have,
quite predictably, adopted different rules.
Under Italian law, for instance, the Stock Exchange Commission had at first
interpreted the relevant regulation as pertaining to the first announcement of the intention to
launch a takeover bid. The Italian judiciary (in particular, the Tribunale Amministrativo
Regionale del Lazio and the Consiglio di Stato, special courts dealing with administrative
law issues) struck down this interpretation. As a consequence, the Commission changed its
own regulations, providing that the first announcement of the intention to launch a takeover
should be made when the offering statement is published. 134 In this way there should not
be a time gap between the two moments and there would no be ambiguities regarding the
relevant period of time in which the passivity rule is applied. This solution, however,
carries with it other problems. For example, with listed corporations, the intention to
launch a takeover might be subject to disclosure obligations before the prospectus is
deposited and published since knowledge of a takeover bid constitutes price-sensitive
information that must be disclosed under relevant securities regulations.
C.

The Thirteenth Directive on Takeovers

As noted in the introduction, passage of the Thirteenth Directive was by no means
assured and its substantive content was deeply marked by its tortured history. These scars
from the drafting and ratification process may not, however, necessarily be a badge of
weakness.
1.

The Long and Winding Road to Passage

Discussion of harmonized regulation of takeovers began in Europe in the late 1980s,
partially as a consequence of one of the first attempts at a cross-border hostile takeover. In
1988, the Italian entrepreneur Carlo De Benedetti launched a hostile takeover of the
Belgian corporation Socidtd Gdn~rale de Belgique. The attempt was ultimately thwarted by
an acquisition by a French white knight,' 35 but it highlighted the growing concern in
Europe about an unregulated no-man's land in such a delicate field. In 1989, 36
European
authorities responded by elaborating a first proposal for a Directive on takeovers.'
The proposal was probably premature given the political climate and it was turned
down. The failure may have been predicted by anyone who considered that, at that time,
most European countries had not introduced any domestic regulation regarding takeovers,
meaning they obviously had no familiarity with or predisposition toward mandatory bids
and rules restricting offeror and offeree conduct. In 1996, after further discussion, a
proposal for a directive based on the principles set down by the British City Code was

134. See Steinhauer, supra note 122; see also Luca Picone, Decorrenza dei Termini ai Finidell'Applicabiliti
della Passivity Rule, 2000 SOCIETA 91; Luca Picone, Le Modifiche al Regolamento Consob [n. 1197/99 in tema di
OPA, 2000 SOCIETA 1009. Another example comes from Austria, where according to § 12 of the UbG, the
neutrality rule applies from the moment that the target corporation is aware of the offeror's intention to make a bid
until the publication of the results of the tender offer. German law, section 33 of the WpUJG, follows the same
solution in defining the initial moment from which the Behinderungsverbot (i.e., the passivity rule) applies.
135. White, supra note 106, at 179-81; see David W. Heleniak & Thomas G. Farrel, Developments in the
Law of Mergers and Acquisitions: Cross-Border Transactions,620 PLI/CORP. 143, 198 (1988) (discussing the De
Benedetti attempted takeover).
136. Commission Proposalfor a Thirteenth Council Directive on Company Law Concerning Takeover Bids,
COM (1989) 823 final (Jan. 19, 1989).
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adopted. 37 This proposal, which also received strenuous opposition, contained the two
principle pillars of the U.K. approach: compulsory bids and board neutrality.
Once again, the call for intensifying the efforts to reach a common position and adopt
a harmonized regulatory framework was, at least partially, prompted by an international
acquisition that underlined the desirability of a shared regulatory framework. In 1999, a
U.K. telecommunications corporation, Vodafone, successfully completed the hostile
takeover of the German colossus Mannesmann.' 38 The battle over this important and
strategic enterprise attracted significant political attention as the prime ministers of the two
countries, Tony Blair and Gerhard Schr6eder, intervened (according to some improperly)
by commenting on the desirability and effects of the takeover., 39 In June 2000, a common
position for a harmonized regulation that might create a level-playing field was40reached, but
1
substantial critiques had still been raised, especially against the neutrality rule.
In July 2001, the proposal was presented to the European Parliament, but ended in a
deadlock 273 to 273.' al For lack of a single vote, the proposal was rejected, mainly due to
the opposition of the German members of Parliament. 42 The German Takeover Act of
2002 had not yet been enacted, meaning that the pillars of the new regulation (compulsory
bids and the passivity rule) were not then a part of German law.
Notwithstanding this foundering, the absence of a common approach was no longer
sustainable. Around the same time, several national legislatures had spontaneously adopted
rules that might put their corporations at a relative disadvantage in the event of a control
contest with bidders located in other Member States. The absence of a leveled playing field
encouraged persistence in the face of failed efforts to harmonize European takeover
regulation.
To move the project forward, the High Level Group of Company Law Experts was
43
appointed, which was composed of illustrious jurists from important European countries. 1
These individuals were entrusted with the task of examining the unresolved issues of the
legislative project. In the space of a few months, the Group issued a report endorsing the
major provisions of the proposed Thirteenth Directive, including specifically the neutrality
137. Council Directive 1996/162, 1996 O.J. (C 162) 0005 (EC).
138. See Martin Hbpner & Gregory Jackson, An Emerging Marketfor CorporateControl? The Mannesmann
Takeover and German Corporate Governance (Max Plank Inst. for the Study of Soc'ys, Discussion Paper No.
01/4, 2001) (detailing the acquisition of Mannesmann), available at http://ssm.com/abstract-285232.
139. See, e.g., Kiernan McCarthy, Schroeder and Blair Tussle over Vodaphone Bid, THE REGISTER, Nov. 22,
1999, http://www.theregister.co.uk/1999/11/22/schroeder-and-blair-tussle-over.
140. McCahery, supra note 17.
141. On the tie reached in the European Parliament, and the role of Germany in opposing the seemingly
already shared text, see Hansen, supra note 105, at 276-80. The political reasons for the German opposition,
which led to the rejection of the proposal mentioned in the text and significantly influenced the final version of the
Directive, are discussed by Cioffi, supranote 126, at 388. In his very insightful analysis, Cioffi argues that:
The irony of the battle over the Takeover Directive was that Germany did not switch its position on
the Takeover Directive because it was hostile to economic modernization and liberalization. Rather, it
was because domestic reforms had already liberalized the legal structure of corporategovernance to
a significant degree and other member states had not undertaken similar steps. Germany's reforms
during the late 1990s were highly coordinated. The EU takeover proposal dealt with the subject as if
in a vacuum and failed to recognize and accommodate the broader systemic character of corporate
governance reform at the national level. Accordingly, the Takeover Directive would have created
undesirable-and indefensible-inequalities in the defense mechanisms available to the corporations
of different member states. The European Commission refused to acknowledge or address this issue
that was of paramount importance to domestic political and economic actors.
Id.
142.
143.

Cioffi, supra note 126, at 277.
See Winter et al., supra note 8.
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rule contained in Article 9 of the rejected text.' 4 4 The report clearly influenced the
legislative process, though the increase in international merger and acquisition activity also
highlighted the need for adoption of common rules throughout Europe.
Finally, a new proposal, based also on the results of the High Level Group's study,
was presented to the European Parliament in October 2002.145 After extensive further
discussion, the Thirteenth Directive was finally approved on April 21, 2004. The text that
was adopted represents a positive innovation in terms of harmonization, but is in many
ways a compromise that diluted previous projects by leaving significant regulatory freedom
to national legislatures.1 46 Some commentators have even expressed doubts about whether
47
the Directive effectively harmonizes the most important aspects of takeover regulation. 1
EU directives must be adopted by Member States through the enactment of specific
legislation within a set deadline. As a result, directives are directed to Member States,
providing the principles of the rules that the latter should implement, usually through
statute. The very nature of this lawmaking process implies some margin of flexibility on
the part of the national legislatures, margins that can be broader or narrower. In the case of
the Thirteenth Directive the European Parliament approved a text that leaves extensive
leeway for Member States to opt out of its fundamental provisions, a circumstance that
raises serious questions regarding whether it establishes a leveled playing field. Before
discussing this issue, it is worth briefly considering the substantive content of the new
European legislation.
2.

The Pillars of the Directive

The Thirteenth Directive is a very complex piece of legislation, addressing several
aspects of takeover regulation, from the information that should be disclosed, to instances
when it is permissible to cash out minority shareholders; from the regulation of employees'
rights, to the issue of regulatory competence for cross-border transactions.1 48 My analysis
144. Id. at 27. For instance, the Report states that:
The Group has considered whether Member States should be allowed to provide that the board can
take actions frustrating a takeover bid if the general meeting of shareholders has authorized such
actions in a period of for example eighteen months prior to the bid. The group has come to the
conclusion that this should not be allowed.
Id. Extensive literature exists on the Report of the High Level Group. See McCahery, supra note 17, at 47.
145. See Hansen, supra note 105, at 275 (providing a syntactical description of the legislative history of the
Directive up to the drafting of this proposal).
146. Gilson, supra note 116.
147. See Matteo Gatti, Optionality Arrangements and Reciprocity in the European Takeover Directive, 6
EUR. Bus. ORG. L. REV. 553 (2005) (pinpoints are to unpublished version on file with author). Matteo Gatti finds
the Directive "at odds with the goal of harmonizing European takeover laws," with the consequence that it is
unclear whether "it would have made more sense not to have provided anything and to have left Member States
with complete freedom to regulate the subject matter" Id. at 8. Interestingly, the costs of investigating different
regulatory regimes, and therefore assessing the contestability of a given European corporation, might be lower than
the costs of an imposed top-down harmonization. According to Gatti, this might be the case because the actors in
the market for corporate control are very sophisticated and the number of cross-border transactions occurring in
one year is relatively low. Id. at 10. However, a harmonized regulatory framework that does not favor the existing
controlling shareholders and managers can increase the number of cross-border, value-maximizing takeovers.
Gatti also acknowledges that the solution adopted by the European legislature might be considered the best
possible option given the circumstances. Id.
148. For commentary on Articles 10 and 14, see for example, Maul & Kouloridas, supra note 100; Heribert
Hirte, The Takeover Directive-A Mini-Directive on the Structure of the Corporation:Is It a Trojan Horse?, 2
EUR. Co. & FIN. L. REV. 1 (2005) (discussing potentially important aspects of the Directive in shaping the future of
European corporate law). Article 10 concerns the disclosure of voting structures, governance issues, group
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will focus on the pillars of the European approach: mandatory bids, board neutrality and the
breakthrough rule.
Article 5(1) of the Directive requires compulsory offers when natural or legal persons,
acting alone or in concert with others, acquire a certain threshold of ownership in the
corporation's securities (meaning transferable securities of corporations carrying voting
rights regulated by the law of a Member State and listed on a regulated European market).
Specifically, if newly acquired shares:
added to any existing holdings of those securities of his/hers and the holdings of
those securities of persons acting in concert with him/her, directly or indirectly
give him/her a specified percentage of voting rights in that company, giving
him/her control of that company, Member States shall ensure that such a person
is required to make a bid as a means of protecting the minority shareholders of
that company. Such a bid shall be addressed at the earliest opportunity to all the
holders of those securities for all their holdings at the equitable price as defined
in paragraph 4.149
Under this provision, the triggering event mandating the public offer is the acquisition by
one or more persons acting together' 50 of a percentage of securities, and therefore voting
rights, that give the bidder control over the corporation. The Directive neither defines
control, nor provides, in contrast to the individual national legislation described above, a
fixed threshold representing a presumption of control.
This very crucial element of takeover regulation is intentionally left to the discretion
of Member States. According to paragraph 3 of Article 5:
The percentage of voting rights which confers control for the purposes of
paragraph 1 and the method of its calculation shall be determined by the

relationships and takeover regulation; Article 14 provides that the implementation of the Directive by member
states shall not prejudice the rules on information, consultations with employee representatives, and codetermination governance systems.
149. Council Directive 2004/25, supra note 10, at art. 5(1), available at http://europa.eu.int/eur-lex. When
strong controlling shareholders are present in a concentrated ownership structure (blockholders), both the
mandatory bid and a minimum price are required to adequately protect minority shareholders. See McCahery,
supra note 17, at 52.
150. The reason why "actions in concert" are regulated is to avoid easy elusion of the purpose of the
mandatory bid. If the mandatory bid would apply only when one single subject (either a legal entity or an
individual) exceeds the triggering threshold, it would be easy to avoid the rule by simply acquiring the shares
together with a third party, formally separated but substantively acting as one unit. An inquiry into the intentions
of the parties would obviously be impracticable: legislatures therefore point out certain specific relationships that
are considered a presumption of unitary, concerted action. For example, according to Article 109 of the Italian
Takeover Statute, the following relationships are considered sufficient to constitute concerted action: a corporation
with its controlling shareholders and controlled subsidiaries; a corporation and its directors; sister corporations
(controlled by the same subject at the top of the group); and the parties of any shareholders' agreement concerning
the transferability of shares or the exercise of voting rights. Italian Takeover Statute, supra note 109, at art. 109.
These subjects are considered as one single entity for compulsory bid purposes; for example, if one of them
acquires 25 percent of the outstanding voting shares of a listed corporation, and another buys an additional 9
percent of the shares of the same target corporation, they are jointly and severally obliged to launch an offer on the
totality of the outstanding shares. It shall be noticed, in addition, that to avoid evasion of the rule, it applies also if
the shares are bought at a time when none of the above mentioned relationships exist, but one of the relationships
is created within one year from the acquisition. For instance, in the previous example, if one corporation acquires
25 percent of the shares of the target a few weeks after another corporation acquires an additional 9 percent, and
after this second acquisition the two buyers enter into a shareholder agreement within a year from the transaction,
they will be retroactively considered to have acted in concert, and therefore will have to launch a tender offer.
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rules of the Member State in which the company has its registered
office. "'
This is one of the many compromises that the harmonization process had to accept, which
allows the individual national legislatures to adopt different provisions regarding the
threshold of participation triggering the compulsory bid. While this seems like a failure of
harmonization, as mentioned above, it might be considered a sound approach because
threshold percentages might have very different implications in different systems
depending on the concentration of the ownership structure of listed corporations. For
example, a 30 percent threshold can significantly raise the cost of hostile takeovers in a
system with very concentrated ownership, where most corporations are controlled by a
shareholder (or group of shareholders) holding more than that percentage. Meanwhile, that
same 30 percent can be significantly less relevant in a system where control can be easily
acquired obtaining a lower percentage of shares. Thus, while it is true that harmonization
in this respect is only partial, differences in firm ownership structures may suggest that
different thresholds are appropriate to have analogous results in application of the rule in
different economic contexts.
3.

The Price of the Compulsory Tender Offer

Another crucial element of the compulsory bid is its price. Also in this respect the
Directive is very flexible. Article 5, paragraph 4 provides:
The highest price paid for the same securities by the offeror, or by
persons acting in concert with him/her, over a period, to be determined by
Member States, of not less than six months and not more than 12 before
the bid referred to in paragraph 1 shall be regarded as the equitable
price.152
The price does not represent an average that takes into account, for example, market prices
that are lower than the price paid for shares bought outside the marketplace. Instead, the
price is simply determined by reference to the highest price paid, which means a price that,
very likely, includes the entire premium for control. Such an approach, on the one hand,
seems very favorable toward minority shareholders, but it creates the possibility that the
price paid to the controlling shareholders can be lower than the one at which the bid must
be launched. Imagine, for example, that A intends to reach a control participation of 40
percent of corporation X, buying it from the present controlling shareholder B, and
launching a tender offer pursuant to the Directive. A might buy, at first, 25 percent of X
from B for $15 per share, when market prices are at $13.60 per share. As a consequence of
this transaction, market prices might go up to $16. In a second moment, A might buy the
remaining 15 percent from B at $18.20, passing the critical threshold and therefore having
to launch a public offer. The offer's price cannot be less than $18.20, which means that
every single minority investor will receive a price that exceeds not only the market price,
but also the average price per share paid to the controlling shareholder for the entire
participation (i.e., $16.20).
This circumstance, while protecting minority shareholders from private friendly
transactions from which they could be excluded, can also deter value-maximizing
takeovers. This is the reason why, in some systems, the legislatures envisioned rules to

151.
152.

Council Directive 2004/25, supra note 10, at art. 5(3).
Id. art. 5(4).
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determine a compulsory tender offer price that would allow minority shareholders to
partake in only part of the control premium, mediating the highest price paid with market
prices or other elements. 53
Also with respect to this element, however, the Directive leaves significant freedom to
Member States. The second section of paragraph 4 of Article 5, allows them to "authorise
their supervisory authorities to adjust the price" particularly "in circumstances and in
accordance with criteria that are clearly determined."' 154 The Directive provides a few
examples of possible hypotheses, such as when the highest price paid was agreed upon by
purchaser and seller, or when market prices have been manipulated or otherwise affected
by extraordinary circumstances. According to this rule, Member States should not be able
to introduce general provisions that allow the tender offer to be launched at a lower price.
They might, however, come up with a relatively extensive list of circumstances in which it
is possible to adjust the price. While this circumstance creates the possibility for
considerable divergence among national regimes, the different legislatures may have a
disincentive to indulge this opportunity since the lower the minimum compulsory price, the
easier it will be to bring forward a hostile takeover. As a consequence, national legislatures
might be reluctant to lower this barrier that protects resident firms from cross-border
takeovers, especially in the absence of reciprocity. Once again, the lack of complete
harmonization may not result in significant national divergences.
4.

Board Neutrality

With respect to board neutrality, as with most European countries, the Directive
follows the British approach described above by mandating that the board remain neutral in
its actions. The Directive also requires that the board of the target corporation publish a
statement of its evaluation of the offer and its possible effects, including its effects on
employment levels 155 and on the relocation of company activities (article 9, paragraph 5).156
More precisely, when a bid is launched, whether it is voluntary of compulsory, the directors
of the target corporation cannot take any action that might frustrate the bid and in
particular-according to article 9(2)-issue "any shares which may result in a lasting
impediment to the offeror's acquiring control of the offeree company."'1 57 These actions
can be pursued only via shareholder authorization.
Member States shall enact rules providing that a corporate board's passivity apply "at
least" from the time when the information on the intention to launch a tender offer is made

153. For example, the Italian rule requires that the minimum price of the tender offer be the average of: the
twelve-month weighted average of target company market prices and the highest price paid by the offeror during
the same time.
154. Council Directive 2004/25, supra note 10, at art. 5(4).
155. The Directive explicitly requires the bidder to inform the public in the offering documents of the effects
of the bid on employment levels and on the possible relocation of the facilities of the corporation. Id. art. 6(3)(i).
A similar rule has been introduced in the French regulation on takeovers by a 2001 statute. See Nathan & Fischer,
supra note 107, at 984.
156. Council Directive 2004/25, supra note 10, at art. 9(5). Neutrality refers to both the managing and the
supervisory boards in cases of two-tier governance systems, as provided for in the corporate laws of Germany and
Austria and, more recently, in other European countries such as Italy and France. See Ventoruzzo, supra note 50,
at 146.
157. Council Directive 2004/25, supra note 10, at art. 9(2). The notion of a lasting impediment raises doubts:
does it imply that actions designed to temporarily undermine the takeover attempt can be decided by the directors
without shareholder approval? In this case, how does one exactly qualify a "lasting" impediment: a few weeks?
months? years? Of course national legislatures could specify the notion, but a strict interpretation of the rule
requiring shareholder approval for any measure that frustrates the pending bid seems preferable.
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public according to article 6(1); a moment precedent to the publication of a complete
document on the offer pursuant to paragraph 2 of article 6.58 Member States can, however,
anticipate the initial moment in which the passivity rule starts applying, which can be set at
the moment when the board of the target corporation "becomes aware that the bid is
imminent."' 159 As discussed before, anticipating the application of the neutrality rule
reduces the effectiveness of the target's defenses vis-A-vis a hostile takeover. This option
can, once again, be unappealing to Member States with reference to cross-border takeovers,
since it might weaken the position of the national corporations in resisting foreign suitors.
It would therefore not be surprising if most legislatures will not opt for this extension of the
period of time in which the neutrality rule applies.
Another delicate issue concerns the ability of the shareholders to grant prior
authorization to adopt and implement certain defensive measures to the board in case of a
takeover, at a time when no offer has been (yet) launched on the corporation. As discussed
in the previous pages, the German Takeover Act of 2002 provided for a similar
mediated by several protections for minorities-with the
possibility-although
60
Vorratsbeschlisse.1
In this respect, Article 9 of the directive requires a specific authorization given by the
shareholders during the relevant period in which the offer is public as a condition for the
adoption of any defensive action. Paragraph 3 of this article establishes, in fact, that even
with respect to "decisions taken before the beginning" of the offer, "and not yet partly or
fully implemented, the general meeting of shareholders shall approve or confirm any
decision which does not form part of the normal course of the company's business and the
implementation of which may result in the frustration of the bid.",16' For example,
therefore, if the shareholders' meeting has authorized the board to negotiate a merger
before the initiation of a takeover, once an offer is in place, the board can no longer pursue
the deal without an additional ad hoc permission from the shareholders' meeting. The
rationale is, obviously, that in the light of the new circumstances, shareholders might have
changed their minds on the desirability of the proposed merger.
The neutrality rule, however, is not applicable to actions that are "part of the normal
course of the company's business. ' 162 This notion presents some ambiguities, which might
leave enough room to national legislatures, or to the parties involved in the contest, to let
directors implement some actions that serve or have the effect of undermining the bid,
relying only on a shareholders' decision given before the bid was public. In any case, the
difficulty in distinguishing the corporation's "normal course of business" from
extraordinary measures taken to frustrate a bid might lead to inefficient litigation.
5.

The Breakthrough Rule

The neutrality rule deals with defensive measures that require the directors to take
some specific actions to repel hostile offers. A corporation or its controlling shareholders
can, however, adopt certain provisions designed to entrench control, or at least make a
successful hostile offer much less likely to succeed, which can operate without any specific
action when the takeover is initiated. Examples of such provisions include the issuance of

158.

'See supra Part III.A.3.

159. Council Directive 2004/25, supra note 10, at art. 9(2).
160. See discussion supra note 133.
161. Council Directive 2004/25, supra note 10, at art. 9(3).
162. See id.
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dual-class share structures with multiple voting shares in the hands of a blockholder;
shareholders' agreements that limit the free transferability of shares; supermajority
requirements to approve the corporate transactions often required after a takeover (such as a
merger); golden parachutes for directors or top executives triggered by events linked to an
unwelcome change in control. Even the very existence of classes of shares with different
voting rights can act as an impediment to takeovers. These measures share certain essential
features and functions with U.S.-style poison pills, and when they are in place, the market
for corporate control cannot fully play its policing role.
The European legislature, again following the examples of some national
regulations,1 63 has provided for a "breakthrough rule." The rule is intended to neutralize
some of these anti-takeover devices in the event of a hostile offer. In the European
scenario, the rule has two major goals. The first and obvious purpose is to limit the ability
of the controlling group to entrench its position and fend off efficient offers. More
importantly, however, the purpose of this regulation is to create a leveled-playing field
across Europe. The various systems of corporate law, regulated at the Member State level,
provide for different rules concerning defensive devices. For example, some countries
allow listed corporations to issue multi-voting shares, or for shareholders to devise
agreements limiting share transferability, which are either disallowed or regulated more
stringently in other States. 164 As a consequence, corporations subject to the laws of some
Member States would be constrained by less significant "external limitations" (as we have
defined them in Part I, paragraph C) to the adoption of defensive schemes. The
breakthrough rule, therefore, was designed (and strongly supported by the High Level
Group of Company Law Experts that inspired the final version of the directive) 165 to
mitigate, at least in the context of a takeover, these differences.
In the light of its potential effect on cross-border transactions, it is easy to understand
why the Directive's breakthrough rule, found in Article 11, was one of the most delicate
and strenuously debated aspects of the Directive's legislative process. 166 It is also one of
67
the provisions that received a lot of attention from both policy makers and scholars.1
Article 11 provides for two different situations in which the breakthrough rule
applies. The first is when a bid is made public. In this instance, any restriction on the
transfer of securities or on the exercise of voting rights, either provided in the bylaws of the
target corporation or in contractual agreements among shareholders, is rendered ineffective
until the end of the offer. By way of example, a preemptive right enjoyed by shareholding
163. A good example is Article 123(3) of the Italian Takeover Statute. This article provides that
shareholders' agreements setting limitations to the free transferability of shares (such as a contractual pre-emptive
clause) shall not be enforced if the shareholders bound to the agreement intend to tender their shares to a
compulsory tender offer launched because the relevant thresholds have been surpassed. In this case, therefore, a
behavior that would otherwise be considered a breach of the shareholders' agreement, possibly leading to the
payment of damages by the breaching party, is considered perfectly legal. Interestingly, this Italian breakthrough
rule-aimed at weakening shareholders' agreements that under Italian law are one of the most common legal

devices through which blockholders entrench their controlling positions-does not apply in case of a hostile
voluntary bid, even if launched on all the outstanding shares. This solution can be criticized, because the rationale
underlying Article 123(3) seems to hold also in case of voluntary offer.
164. For instance, dual-class voting shares are relatively common in Sweden. See Clas Bergstrom et al.,
Strategic Blocking, Arbitrageursand the Division of the Takeover Gain: Empirical Evidence from Sweden, 3 J.
MULTINAT'L FIN. MGMT. 217 (1993).
165. Winter et al., supra note 8, at 29.

166. Council Directive 2004/25, supra note 10, at art. 11.
167. See Jette Knudsen, Is the Single European Market an Illusion? Obstacles to Reform of EU Takeover
Regulation, I1 EUR. L.J. 507 (2005) (analyzing the effect of considering political implications of the breakthrough
rule); Peter 0. M0lbert, Make It or Break It: The Break-Through Rule as a Break-Through for the European
Takeovers Directive? (Eur. Corp. Gov. Inst., Working Paper No. 13, 2003), available at
http://papers.ssm.con/sol3/papers.cfn?abstract-id=441120.
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members of the controlling group would be neutralized under Article 11. Instead of being
bound to offer the shares to other shareholders before selling them to third parties,
individual shareholders could tender them to the bidder without liability for contractual
breach. Under Article 11, the launch of a tender offer, in other words, releases everybody
from previous engagements in order to favor efficient share allocation.
In addition, after the offer has been completed, if it has been particularly successful
(i.e., more than three quarters of the outstanding voting shares have been tendered),
pursuant to paragraph 4 of Article 11, the offeror can call a shareholders' meeting to
appoint new directors or to amend the corporate articles of incorporation and/or bylaws. In
that event, no preexisting restrictions, such as voting caps, multiple voting rights,
supermajority requirements, and the like, apply. This part of the rule is designed to sterilize
those defenses that would operate ex post, once the new controlling shareholder steps in to
reorganize the corporation or simply to replace its top executives. 168 In contrast with U.S.
law, the breakthrough principle can be seen as a device designed to curtail anti-takeover
statutes and poison pills and related mechanisms that limit the market for corporate control.
Given their potential effects and the different regulatory approaches to takeovers
generally, it is not surprising that European and U.S. approaches to regulating these devices
are also markedly different. When corporations on different sides of the Atlantic enjoy
more or less effective defenses depending on applicable national law, it is clear that the
playing field for takeovers is not level.
6.

Real Harmonization?

According to the rules described above, the implementation of the Thirteenth
Directive by Member States would create a level playing field characterized by core
fundamental elements: a provision for compulsory tender offers in case of acquisition of
control that is presumed upon acquisition of a given threshold of shares, as defined by
national legislatures; a strict passivity of the board of the target corporation, which shall
obtain shareholder authorization before adopting (or implementing previously decided)
defensive measures; a breakthrough rule neutralizing certain defensive devices such as
share transfer agreements and voting limitations.
The irony of this supposed harmonization is that, as to two of the three features, the
supposed imposition of new law by the European legislature is really a recommendation.
Article 12 of the Directive states:
Member States may reserve the right not to require companies.., which
have their registered offices within their territories to apply Article 9(2)
and (3) [encompassing the board passivity directive] and/or Article 11
[the breakthrough rule] . ... 169

168. The European legislature has provided for a compensation mechanism for those shareholders whose
rights are curtailed in application of the breakthrough rule. Article 11(5) provides: "Where rights are removed on
the basis [of breakthrough provisions] equitable compensation shall be provided for any loss suffered by the
holders of those rights. The terms for determining such compensation and the arrangements for its payment shall
be set by Member States." Council Directive 2004/25, supra note 10, at art. 11(5). The evaluation of these rights
will surely represent one of the most complicated technical issues in implementing the Directive and applying the
national rules that will be adopted according to its provisions. See McCahery, supra note 17, at 58 (referring to a
prior version of the Thirteenth Directive and analyzing the issue of compensation of shareholders whose rights are
curtailed in application of the breakthrough rule).
169. Council Directive 2004/25, supranote 10, at art. 12(1).
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In addition, even if Members States do not invoke Article 12 while simultaneously
introducing or maintaining existing passivity and breakthrough rules, they can nonetheless:
exempt companies which apply Article 9(2) and (3) and/or Article 11
from applying Article 9(2) and (3) and/or Article 11 if they become the
subject of an offer launched by a company which does not apply the same
Articles as they do, or by a company controlled, directly170or indirectly, by
the latter, pursuant to Article I of Directive 83/349/EEC.
In other words, a national legislature can condition the application of board neutrality and
breakthrough provisions on reciprocity. Finally, even if Member States do not adopt the
relevant provisions of Articles 9 and 11, they are required to grant their corporations the
possibility to voluntarily implement the same. 171
Article 12 provides therefore for three alternative major options for national
legislatures. To summarize, Member States can:
(a) refuse to adopt either the board neutrality rules or the breakthrough rules,
or both; in which case they still need to allow corporations to spontaneously
comply with these provisions;
(b) adopt either the board neutrality or the breakthrough rules, or both, but
subject their application to reciprocity, meaning that the rules would not apply if
a foreign bidder is not subject to a similar prescription or prescriptions imposed
by its national legislature;
(c) adopt the board neutrality rules or the breakthrough rules, or both, without
any reciprocity condition.
Of these choices, alternative (b) might be a likely preference for countries that already have
introduced a regulatory framework similar to the Directive's default structure. With this
understanding of the range of options created by Article 12, it becomes clear why some
scholars have argued that the Directive implements only a "soft harmonization.' ' 72 Based
on this conclusion, they have argued that the final version of the Directive is decidedly less
compelling than earlier versions, and some have gone so far as to decry, with particular
reference to the reciprocity obligations, the Directive as a failure in the harmonization
1 73
process.
170. Id. art. 12(3).
171. Id. art. 12(2). It might seem counterintuitive that a corporation would want to spontaneously adopt rules
limiting its ability to fend off a hostile takeover. The underlying rationale is related to the race-to-the-top
arguments proposed in debates over regulatory competition. The theory is that a corporation might more easily
attract investors, thus lowering the cost of capital, by introducing rules designed to enhance the protection of
minority shareholders, even if these rules are not mandated by statute. To function properly, this "opting-in"
provision presupposes an efficient market for rules, at least atthe corporate level. While the notion of a market for
rules within one system has considerable appeal, it is doubtful that it can operate efficiently in the absence of all
the preconditions of regulatory competition.
172. See, e.g., Gerard Hertig & Joseph A. McCaherey, Company and Takeover Law Reforms in Europe:
Misguided HarmonizationEfforts or Regulatory Competition? (Eur. Corp. Governance Inst. Working Paper No.
12, 2003), available at http://ssm.com/abstract-=438421; Luca Enriques, EC Company Law Directives and
Regulations: How Trivial are They? (Eur. Corp. Governance Inst. Working Paper No. 39, 2005) (raising
skepticism on the efficacy of the harmonization process in Europe, with specific reference to corporate law
directives), available at http://ssm.com/abstract-730388.
173. See Marco Becht, Reciprocity in Takeovers, in REFORMING COMPANY AND TAKEOVER LAW INEUROPE
(Guido Ferrarini et al. eds., 2004), available at http://ssrn.com/abstract--463003; Gatti, supra note 147, at 21.
However, after pointing out the possible shortcomings of the limited harmonization, and questioning the rationale
of a European regulation vis-t-vis a regime in which every Member State would freely regulate takeovers, Gatti
concludes that the approach followed represents a reasonable second best, correctly pointing out some of the
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While there is undoubtedly some truth to these criticisms, they are too extreme and
they tend to overlook the positive developments ushered in by the Directive. For all its
limitations, the Directive clearly establishes a common framework of rules that forces
Member States to take an explicit position on the extent to which they are willing to create
a leveled-playing field in the takeover context. The degree of reciprocity they ultimately
insist on will signal the extent to which they accept limitations to defensive measures that
can weaken existing (national) controlling shareholders. Secondly, the very fact that the
Directive requires that all Member States confront similar issues will foster the creation of a
more integrated market for corporate control, if for no other reason than that it clarifies
similarities and differences among national regulations. As we will see in the concluding
discussion, even in the United States, an optional neutrality rule is, in fact, considered by
some leading corporate
scholars to be an efficient solution to questions about optimal
74
takeover regulation. 1
These potential benefits for minority shareholders and for the financial markets
generally mean that the Directive might further foster economic integration within the
Union, even if it does not prevent Member States from adopting some protective positions
toward national corporations, thus limiting the contestability of corporate control
throughout Europe. In this respect, interestingly enough, the Directive might open the door
to regulatory competition among European jurisdictions with respect to takeovers. The
point is particularly important because harmonization can be pursued also bottom-up,
through the creation of a common framework that local policy makers can adapt to their
specific goals.
It will be very interesting, in the next few months, to follow how the different
European legislature will comply with the Directive. As one author states, presently "the
only Member State that has taken a position thus far is the UK, which clarified that it will
maintain the board neutrality rule and will opt out of the [breakthrough rule], without
enacting any reciprocity provisions, all there is to do is wait and see what is going to
happen after the big bang of May 20, 2006.'

V.

ASSESSING THE DIFFERING APPROACHES

The foregoing analysis allows some conclusions on the differences between the U.S.
and European approaches to takeovers, and some considerations on the possible
developments of the European situation.

benefits of the EU regulation, among which is the fact that Member States must "clearly state their positions on the
board neutrality rule and the BTR," and "decide whether or not to enact the reciprocity clause." Gatti, supranote
147, at 9.
174. Lucian Arye Bebchuk & Allen Ferrel, A New Approach to Takeover Law and Regulatory Competition,
87 VA. L. REV. 111, 140 (2001) [hereinafter Bebchuk & Ferrel, A New Approach]. But cf Jonathan R. Macey,
Displacing Delaware: Can the Feds Do a Better Job Than the States in Regulating Takeovers?, 57 Bus. LAW.
1025 (2002) (criticizing the position of Bebchuk and Ferrel); Stephen J. Choi & Andrew T. Guzman, Choice and
FederalIntervention in CorporateLaw, 87 VA. L. REV. 961 (2001); Roberta Romano, The Need for Competition
in International Securities Regulation, 2 THEORETICAL INQUIRIES L. 387 (2001); Robert Sitkoff, Corporate
Political Speech, Political Extortion, and the Competition for Corporate Charters, 69 U. CHI. L. REV. 1103
(2002). However, Bebchuk and Ferrel offer a convincing response to these critiques, especially the ones from
Macey. See Lucian Arye Bebchuk & Allen Ferrel, On Takeover Law and Regulatory Competition, 57 BUs. LAW.
1047 (2002).
175. Gatti, supra note 147, at 26 (quoting the Consultative Document issued by the British Department of
Trade and Industry on Jan. 20, 2005, at page 25).
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The Utility of Compulsory Tender Offers

The compulsory tender offer mandated under the European approach has no real
comparable counterpart in the United States.' 76 As we have discussed, at least in some
circumstances such as with concentrated ownership structures, the compulsory tender offer
raises the costs of takeovers, especially hostile ones. In systems where controlling
shareholders possess, on average, a threshold of shares superior to 30 percent, the
compulsory tender offer might represent something akin to a statutory defensive measure.
On the other hand, the compulsory offer also allows for the possibility of, and perhaps
even creates incentives for, control acquisitions negotiated outside the market. The benefits
of these transactions would flow only to the controlling shareholders and minorities would
gain nothing. These strategies might also preclude a fair exit for minorities after a change
in control. Given the empirical evidence that successful hostile takeover offers yield higher
returns to shareholders than friendly takeovers, 177 it could be argued that a regulatory
approach that discourages hostile bids, and instead forces friendly changes of control,
undermines the market's overall
efficacy since (some of) the higher gains associated with
78
hostile takeovers are lost.'
There are still reasons to question this reasoning, particularly in the absence of
meaningful empirical data. It is by no means certain that any, let alone a specifically
quantifiable number, of hostile takeovers have been discouraged by the compulsory tender
offer requirement. Similarly, it is not known what losses (of potential gains) minority
shareholders would actually suffer in the absence of compulsory tender offers. In addition,
compulsory tender offers also apply to white knights that might launch a counter offer in
order to help the existing controlling shareholder. In this respect, compulsory tender offers
also ensure that these particular defensive measures do not prejudice minority shareholders.
Meanwhile, in the context of cross-border takeovers, compulsory bid rules also serve
to protect incumbents against hostile foreign offers (a result that is also reached by antitakeover statutes in the United States). For obvious reasons, the stakes for local policy
interests of, for example, a Swedish takeover of a Spanish company are generally regarded
as higher than if a Delaware company takes over one from Nevada. Thus, it comes as no
surprise that the opposition of European Member States to the Takeover Directive was
aimed more at the neutrality and breakthrough rules, rather than at the compulsory offer
rule.
Considering the pros and cons of the compulsory bid, therefore, it can be argued that
there are well-founded reasons to provide a similar rule as a protection for minorities and
induce exchange of control transactions to pass through the market, thereby allowing
minority investors to enjoy the connected capital gains. True, the compulsory takeover rule
might also protect controlling shareholders and directors against hostile takeovers, but the
protection offered seems to be of a milder sort than is provided by some U.S. anti-takeover
statutes.

176. See, e.g., Jesse A. Finkelstein, Antitakeover ProtectionAgainst Two-Tier and PartialTender Offers: The
Validity of FairPrice, Mandatory Bid, and Flip-OverProvisions Under Delaware Law, 11 SEC. REG. L.J. 291
(1984).
177. See Goergen & Renneboog, supranote 26, at 12 (table 5).
178. It is also worth noting that when the price at which the compulsory tender offer must be launched is
high, these foregone gains can also be significant in cases of friendly takeovers,
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The Effects of the BoardNeutrality and BreakthroughRules

With respect to defensive measures, the latitude granted to directors of U.S.
corporations in not similarly available in Europe. The board neutrality rule prevents
directors from taking any action without the consent of the shareholders that might frustrate
a hostile offer, and it usually requires a supermajority vote. It is conceivable that this
approach could garner support among American scholars who criticize the inefficiency of
defensive measures.' 79 Board neutrality, however, has very different implications in
systems with concentrated ownership structures, especially when the controlling
shareholder is able to extract private benefits from the corporation. In these systems, the
real agency and conflict of interest problems are not between management and
shareholders, but rather between controlling shareholders (who often are also directors or
are strongly tied to them) and minority shareholders. Putting decision-making power in the
hands of controlling shareholders, therefore, does not do much to resolve the inherent
conflict.
For these reasons, the apparent advantages of the neutrality rule must be considered in
light of the power of majority shareholders to approve virtually any defensive measure
possible under the applicable corporate laws. Moreover, even if such measures hold
significant disadvantages for minority shareholders, it is much more difficult to hold
shareholders liable for a resolution taken in the general meeting. While not completely free
from any responsibilities toward minority shareholders, controlling shareholders do not
have fiduciary duties similar those of directors.
One potential counterbalance to the power of controlling shareholders is the
possibility of an organized minority that could challenge the adoption of certain defensive
measures. This check can be particularly effective in contexts that require amendments to
the articles of incorporation or bylaws, such as issuing new shares, which in some
jurisdictions in Europe requires a supermajority of two-thirds of the shareholders. 80 In that
scenario, minority shareholders holding, for example, a cumulative 20 percent of the shares
(a scenario that is not so improbable given the growing presence of institutional
investors), 18 might effectively block the adoption of a defense by a controlling shareholder
holding "only" 35 percent of the shares.
179. See, e.g., Bebchuk & Ferrel, A New Approach, supra note 174; see also Robert B. Thompson & D.
Gordon Smith, Toward a New Theory of the Shareholder Role: "SacredSpace" in Corporate Takeovers, 80 TEX.
L. REV. 261 (2001) (supporting a "European-style" board neutrality rule in place of current U.S. regulatory
regimes). The latter state:
In Unocal,the Delaware Supreme Court went in a different direction, focusing instead on a regime of
enhanced judicial scrutiny as the primary shareholder protection against director action taken in a
takeover setting to thwart shareholder selling or voting. It has not worked as it was intended,
primarily because of the difficulty of a third-party judge separating director actions that may have an
entrenchment motive from those that could benefit the shareholders. The result is that defensive
tactics are almost never overturned by a court. A better alternative-based on insights from the theory
of the firn--is to permit direct shareholder action to vote and to sell, and to enact antidotes to director
actions that frustrate such shareholder action within the space provided for them by corporate law.
Id. at 326.
180. This is the case in Italy. See discussion supra note 125. In Germany, according to sections 182(l)(i),
193(l)(i), and 202(2)(ii) of the German Aktiengesetz, the law on stock corporations, a three-fourths majority is
required to increase share capital. See York Schnorbus, Tracking Stock in Germany: Is German CorporateLaw
Flexible Enough to Adopt American FinancialInnovations?, 22 U. PA. J. INT'L EcON. L. 541, 619 (2001).
181. See William W. Bratton & Joseph A. McCahery, Comparative CorporateGovernanceand the Theory of
the Firm: The Case Against Global Cross Reference, 38 COLUM. J. TRANSNAT'L L. 213, 234 (1999) (noting the
increases in foreign portfolio investment by institutional investors from the United States and Britain).
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In addition, the very fact that the defensive measure must be brought to the attention
of the shareholders' meeting, and therefore disclosed to the market, ensures a certain
control over its fairness and reasonableness vis-A-vis the takeover, especially if compared
with a situation in which the directors can independently adopt such a decision. By the
same token, the requirement that a defensive measure be approved by the shareholders'
meeting offers to the minority some specific remedies against unfair prejudices. Minority
shareholders can, for example challenge the lawfulness of the resolution of the meeting in
terms of "abuse of the majority," 182 which is a remedy that in some systems might be more
effective than suing the directors for breaches of fiduciary duties.
Board neutrality is not a panacea against ill-motivated defensive measures. It does
not unequivocally protect minority shareholders, especially in systems with concentrated
ownership structures. It does, however, allow for more effective shareholder control in a
takeover context. In this respect, even when there is a strong controlling shareholder, such
that neutrality loses part of its rationale, defensive measures in the United States are
considerably easier to adopt and implement. Moreover, some American anti-takeover
statutes are decidedly more protective of incumbents, setting forth conditions that are very
difficult for a bidder to reach.
C.

The "Threshold Attraction" Effect

Another potential effect of the Directive is that the combination of the compulsory
tender offer and board neutrality requirements might lead to something I define as the
"threshold attraction." Compulsory tender offers are triggered by the acquisition of a
significant threshold, for example 30 percent, of shares, and neutrality obligations require
that defenses be approved by a similar percentage of shares. These circumstances create
incentives for controlling shareholders to gravitate toward a participation not inferior to 30
percent. Below that threshold, in fact, they would lose the protection offered by the
compulsory bid (de facto control of a corporation with 20 percent can be subject to
takeover by a raider acquiring 25 percent of the shares without any public offer). In
addition, holding less than 30 percent makes it harder to approve defensive measures.
Attraction towards 30 percent (or whatever the threshold is) can lead to more
widespread ownership structures if the starting point, when the regulation is introduced, is
very concentrated ownership structures in which the average controlling shareholder holds
a participation significantly superior to 30 percent. This is because it is easier to control a
corporation with a smaller investment, exploiting a higher leverage and being able to
diversify with the resources not invested in order to hold control tightly. In these
circumstances, in fact, lowering one's participation while remaining above 30 percent (for
example, going from 45 percent to 32 percent) ensures relatively stable control, at least as
compared to a system in which no compulsory offer is required. On the other hand, when
introduced in systems characterized by a very widespread ownership structures, this
approach3 might create an incentive to acquire more than 30 percent of the outstanding
18
shares.

182. For a discussion of oppression of minority shareholders in corporate law, and an original comparison
between the ways in which minorities are treated in corporate law and in constitutional law, see Anupam Chander,
Minorities, Shareholderand Otherwise, 113 YALE L.J. 119 (2003). For a discussion of "abus de majorith" under
French law, one of the systems in which the theory was elaborated and developed, see 2 MICHEL GERMAIN,
TRAITE DE DRoIT COMMERCIAL 369 (Georges Ripert & Rend Roblot eds., 18th ed. 2002).
183. See Goergen et al., supra note 101, at 11, 20 (implying a similar hypothesis).
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The EuropeanApproach and Regulatory Competition

One final point, before some conclusive comparisons between the U.S. and European
approaches, deals with regulatory competition. As discussed above, regulatory competition
in the United States allows states to adopt standards concerning director obligations in the
event of a takeover that are too lax according to prevailing views among American legal
scholars. 184 On the other hand, individual states have8 5introduced protective anti-takeover
statutes, which have also been criticized as inefficient.'
In Europe, harmonization is far from complete. With respect to defensive measures
and the breakthrough rule, which might sterilize some poison pills, the Directive offers the
possibility for Member States to opt out. Even those provisions that aren't optional, such as
the introduction of compulsory tender offers, present significant margins of regulatory
freedom to Member States in that they retain the power to define the precise threshold
triggering the bid and the means of calculating its minimum price. This approach could
actually have salutary benefits if the preconditions for an efficient market for rules existed
in Europe.
In this respect, as I have argued in a previous piece concerning corporate law
reforms, 186 more than a doubt can be cast. Notwithstanding the recent efforts made to
integrate European systems with respect to securities regulation and corporate law, and
notwithstanding the movement toward greater freedom of incorporation introduced by the
well-known recent decisions of the European Court of Justice, Europe seems to remain far
away from the conditions required for an efficient market for rules. 87 While the optional
nature of the Directive creates the opportunity for regulatory divergence, it is not likely as a
practical matter that most European Member States will opt out of the board neutrality and
breakthrough rules that they have already and spontaneously adopted. Such a reversal of
course would not be very well received by some of their constituencies, particularly
resident minority investors, who consider both rules to be beneficent. Moreover, opting out
of either rule might induce a similar regulatory approach by other Member States. And,
anticipating that their actions might trigger undesirable responses might make Member
State legislatures reluctant to abandon the overall regulatory framework designed by the
European Union, notwithstanding its optional nature, in order to favor greater integration
among the individual countries. In this regard, the reciprocity clause becomes an important
protection for wary Member States and will likely be adopted, at least for non-European
takeovers. In this event, reciprocity provisions may make the Directive an important
consideration for U.S. regulators and policymakers. For instance, a U.S. corporation that is
184. See Bebchuk & Ferrel, A New Approach, supra note 174, at 130-35.
185. Id.
186. See Ventoruzzo, supra note 50, at 149.
187. See Ronald J. Gilson, Globalizing CorporateGovernance: Convergenceof Form or Function, 49 AM. J.
COMP. L. 329, 351-57 (2001) (discussing the convergence of European corporate governance and the Centros
decision of the Court of Justice of the European Communities, Case C-212/97, Centros Ltd. v. Erhvervs-og
Selskabsstyrelsen, 1999 E.C.R. 1-1459). For a discussion of the evolution of the principles affirmed in the Centros
case, see Tito Ballarino, From Centros to Uberseering: EC Right of Establishment and the Conflict of Laws, in 4
YEARBOOK OF PRIVATE INTERNATIONAL LAW 203 (Petar ar~evid & Paul Volken eds., 2002); Tito Ballarino, Les
Rjgles de Conflit sur les Socitjs Commerciales d L '[preuve du Droit Communautaire D 'ltablissement:
Remarques sur Deux Arrts Rcents de laCour de Justice des Communaut~s Europ~ennes, 92 REVUE CRITIQUE
DE DROIT INTERNATIONAL PRIVE 373 (2003); Wulf-Henning Roth, From Centros to U0berseering: Free Movement
of Companies, Private International Law, and Community Law, 52 INT'L & COMP. L.Q. 177 (2003); Eddy
Wymeersch, The Transfer of the Company's Seat in European Company Law, 40 COMMON MKT. L. REV. 661
(2003); Heribert Hirte, Die "Limited" mit Sitz in Deutschland-Abkehr von der Sitztheorie nach Centors,
Uberseering und Inspire Art (manuscript on file with author); Eva-Maria Kieninger, The Legal Framework of
Regulatory Competition Based on Company Mobility: EU and US Compared, 6 GERMAN L.J. 741 (2005).
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not subject to the passivity rule would fall into the reciprocity exception and might not be
able to exploit director passivity in order to complete a hostile takeover.
Some recent events suggest that fear of a more integrated market for corporate control
in Europe, and concern that cross-border transactions will undermine resident corporations,
may lead policymakers to a new wave or protectionism.188 If so, many countries may opt
for eligible board neutrality and breakthrough rules. And a significant number of
corporations will likely employ the options to entrench control.
It is interesting to point out that the European approach, precisely because of its
optional nature, ends up resembling a recent reform proposal suggested for the United
States. 89 Bebchuk and Ferrel have argued that competition among states in regulating
takeovers leads to inefficient solutions because states have an interest in protecting local
corporations against discipline that might be imposed by an active market for corporate
control. The distinctive feature of their proposal, and the aspect that makes it very close to
the approach followed by the European Union, is that their proposed solution is not a
mandatory federal regime, but rather an optional regime that individual states can adopt.
Their rationale is that the federal legislature is not captured by the regulated subjects of one
specific state and is therefore capable of enacting regulation that strikes a more proper
balance between the interests of directors, managers and controlling shareholders and
minorities. Bebchuck and Ferrel propose that shareholders be allowed to opt-in to the
federal regime. In this way, shareholders would be able to signal their preferences for more
or less protective regulation. Since this approach increases the regulatory options, they
argue that it would increase the Pareto-efficiency of the system. The proposal has been
criticized by other scholars who claim that it is simply an extension of theories that
postulate the positive effects of regulatory competition. 90 These criticisms ignore the
effect of superimposing a federal regulator on what might otherwise be considered ad hoc
regulatory competition. The European experience may allow some testing of how the
presence of a "federal" regulator affects the regulatory competition mix.
Not only an optional neutrality rule, but also an optional breakthrough rule can
function as an effective regulatory technique. In an article that preceded enactment of the
final version of the Thirteenth Directive, for instance, after pointing out that "the benefits of
the [breakthrough rule] would not clearly be greater than its costs,"' 191 John Coates has
argued, as a matter of policy and not political compromise, that:
[E]ven during the initial period of application of the [breakthrough rule], the
[Directive on Takeover Bids] should provide an exemption from its application
for companies that go public for the first time and include in their charters (with
full disclosure) provisions opting out of the new takeover regime. So long as
the disclosure system is working adequately, new investors put on notice as to
the vulnerability (or lack thereof) of a firm to the takeover market should be
188.

See, e.g., Elena Moya & Simone Meier, Charges of ProtectionismFollow FrenchMerger Plan, INT'L
Feb. 27, 2006, available at http://www.iht.com/articles/2006/02/26/bloomberg/bxgas.php
(reporting on the attempted takeover of the French corporation Suez); Michael R. Saist, Around the Markets: A
Warningfor Backers of Protection, INT'L HERALD TRIB., Apr. 24, 2006, available at http://www.iht.com/articles/
2006/04/23/bloomberg/bxatm.php.
189. Bebchuk & Ferrel, A New Approach, supra note 174, at 143-50.
190. See Stephen J. Choi & Andrew T. Guzman, Choice and FederalIntervention in CorporateLaw, 86 VA.
L. REV. 961 (2000) (arguing that the Bebchuk & Ferrel proposal is simply an extension of theories based on the
positive effects of regulatory competition).
191. John C. Coates IV, Ownership, Takeovers and EU Law: How Contestable Should EU Corporations
Be?, in REFORMING COMPANY AND TAKEOVER LAW INEUROPE (Guido Ferrarini et al. eds., 2004), available at
http://ssrn.com/abstract-424720.
HERALD TRIB.,
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presumed to92 be better positioned to weigh the costs and benefits of [dual class]
structures.'
The optional nature of the breakthrough rule seems to take into account this
skepticism, allowing for some flexibility in the application of the rule and introducing in
Europe a regulation that presents significant points of contact with the reform proposal of
Bebchuk and Ferrel (discussed above with reference to defensive measures), one of the
most interesting recent scholarly ideas concerning reform of the U.S. takeover market.
E.

Comparingthe Effects of the Two Approaches

The overview of takeover regulation offered in the previous pages clearly
demonstrates that European and U.S. approaches to this subject matter diverge dramatically
in their substantive rules. The European regime comprised of compulsory tender offers,
board neutrality and breakthrough requirements is designed to ensure a direct role for
shareholders in a hostile acquisition. The fairness of the transaction for all shareholders
(the provision for an offer to all outstanding securities holders) represents an absolute
value, pursued even if it makes hostile acquisitions more expensive and, possibly, less
frequent, especially in systems characterized by strong controlling shareholders. On the
other hand, once an offer has been launched, defensive measures adopted either before the
offer or during the offer are discouraged if not sterilized, especially if the shareholders do
not approve them.
The U.S. system favors a relatively less regulated regime. There are no uniform
restrictions on the acquisition of shares similar to the compulsory tender offer, and once a
hostile takeover is launched, directors enjoy considerably broader freedom in the adoption
of defensive measures. Anti-takeover statutes create additional protections for the
incumbents against unsolicited acquisitions.
Even if their substantive provisions and underlying philosophies appear to be very
different, especially with respect to defensive measures, the economic effects of the two
systems might in fact be quite similar. As discussed above, board neutrality and the
necessity to approve defensive measures through a shareholders' vote, which would
represent a dramatic empowerment of minority shareholders in the United States, does not
have the same implications in systems where the primary agency conflict arises between
majority and minority shareholders. In both systems, not surprisingly, local legislatures
provide for some protections in favor of resident corporations to protect their incumbents
against hostile cross-border takeovers. The primary difference is that in the United States,
the subjects that are protected are, mainly, the directors; while in Europe they are the
controlling shareholders. This difference, quite naturally, mirrors the basic distinctions
between the most common ownership structures in the United States and in Europe.' 93 In
something of an ironic twist, however, the respective systems have chosen to vest the
primary power to decide whether to welcome or resist the takeover in the very constituency
that faces the deepest conflict when confronting a proposed takeover. Yet entrusting
directors in the U.S. system and shareholders in European systems may simply reflect the
reasonable view that, in the takeover context, the decision must necessarily reside with

192. Id. at 25.
193. See La Porta et al., supra note 15. A more modem and effective approach to analyzing ownership
structures is proposed by Ronald J. Gilson, supra note 116.
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those most interested and competent, which in turn raises the question of how best to
protect against possible abuses.
These questions become all the more interesting not only in comparative but also in
cross-border contexts, where the two systems go, quite literally, head-to-head. At the
practical level, if a U.S.-based corporation attempts to take over a European corporation, it
might encounter rules that make the acquisition more expensive because of compulsory
takeover rules. A U.S. raider might also find less intense resistance through defensive
measures, but if the reciprocity clause has been adopted, board neutrality might not apply in
the case of a takeover launched by a U.S. bidder that is not subject to similar restrictions.
Looking through the other end of the telescope, if a European corporation seeks to
take over a U.S. corporation, the absence of the compulsory tender offer provision, as well
as the more widespread ownership structure that it could encounter, might render the
acquisition less expensive. European corporations are likely, however, to face defenses in
corporate structures and managerial actions that are inconceivable in Europe. The effects
of this difference are particularly striking for friendly acquisitions. In Europe, to acquire a
controlling participation that is quantitatively in excess of established thresholds, a public
offer must be made on all the outstanding shares, usually at a price not inferior to the best
market price in the months preceding the acquisition. This rule can render friendly
acquisitions of listed corporations significantly more expensive in Europe than in the
United States.
It remains to be seen what European Member States will do with the regulatory
options provided in Article 12(3) of the Directive, which conditions the applicability of the
passivity and breakthrough rules on reciprocity. If they adopt the reciprocity condition,
their ability to resist a hostile offer from an undesired U.S. suitor can be significantly higher
than might otherwise be expected, but it might not greatly hinder European cross-border
takeovers.

VI.

CONCLUSION

European Union takeover regulation was jump-started by high-level takeovers in
Europe that underscored the need for harmonization. In a similar vein, it is not implausible
that market forces will have important and substantial influence over how the individual
Member States implement their options under the Directive. While it is true that
controlling shareholders have substantial influence in systems that are characterized by
concentrated ownership structures, it is also true that growing economic integration is
weakening the ability of local potentates to resist cross-border takeovers.
One of the most striking examples of how the market forces and a harmonized
regulatory framework are reshaping European markets is the recent odyssey of Banca
Antoniana Veneta (Antonveneta). In the spring of 2005, this Italian bank became the target
of a public tender offer launched by a Dutch bank, ABN Amro. The events, which hit the
front pages of newspapers all over the world, lead to an institutional crisis in Italy as the
Governor of the Central Bank of Italy, Antonio Fazio, was called on to resign in light of the
attitude of the Bank toward this takeover.
The Antonveneta takeover story all started because the Italian banking sector is very
attractive for foreign banks since Italian citizens are among the most frugal savers in
Europe. ABN intended to launch voluntary tender offer in March 2005 to purchase the
listed shares of Antonveneta. Another Italian bank, Banca Popolare Italiana (BPI, former
Banca Popolare di Lodi), stepped in to launch a second offer. The CEO of BPI, Mr.
Giampiero Fiorani, is a banker who-newspaper reports indicated-is closely related to
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Mr. Fazio. According to several commentators Mr. Fazio improperly favored BPI over
ABN in order to prevent foreign control over an Italian bank and, indirectly, to avoid more
intense competition in the Italian banking industry. Newspapers suggest that Fazio sped up
the procedure to authorize BPI to acquire shares of Antonveneta, but slowed down the
same procedure for ABN.
In the newspapers, some folklore might have been added to spice up the events, and
the battle for control of Antonveneta has even been colored as a cultural war between the
very Catholic Fazio and the Protestant Dutch of the Northern-European bidding bank.
Telephone conversations between Mr. Fazio and Mr. Fiorani were taped by the inquiring
prosecutors and made public in Italian newspapers in August. If the pair face trial, the
conversations will likely be admissible in evidence against them.
Despite the peculiarities of this story and the apparently questionable efforts to fend it
off, ABN's cross-border acquisition of Antonveneta was ultimately successful. As The
Economist has noted:
With ABN Amro's victory, Italy has now seen the first foreign takeover of one
of its big banks, something that Mr Fazio was apparently very keen to avoid
(though he has denied any wrongdoing). That it is, after all, possible to
overcome political resistance to a foreign takeover of
1 94 an important Italian
financial institution will provide some cheer to investors.
At present it is not possible to evaluate the roles played by the parties involved. Surely
enough, such a complex event can not be seriously discussed on the basis of newspaper
headlines. What is interesting to point out, however, is that the reception of the Thirteenth
Directive in all the Member States will likely make cross-border transactions" like the
Antonveneta affair all the more common. The effect of these takeovers will likely
contribute towards fostering European integration and the emergence of stronger European
players able to compete--or cooperate-more effectively with their American counterparts.

194. See Italian Banks: Fazio Under Fire: New Controversy Over Italy's Contested Bank Bids, ECONOMIST,
July 28, 2005, availableat http://www.economist.com/finance/displayStory.cfm?storyid=4234181.
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